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In  the  last  issue  of  the  Land  Use  Manager,  we  began 
our  review  of  the  single  and  two-family  protection  of  the 
Zoning  Act  which  authorizes  certain  alterations, 
reconstructions,  extensions  and  structural  changes  to 
single  or  two-family  nonconforming  structures.  In 
Fitzsimonds  v.  Board  of  Appeals  of  Chatham.  21  Mass.  App. 
Ct.  53  (1985)  and  Willard  v.  Board  of  Appeals  of  Orleans, 
25  Mass.  App.  Ct.  15  (1987) ,  the  Massachusetts  Appeals 
Court  noted  the  difficulty  in  interpreting  the  first 
paragraph  of  Section  6  of  the  Zoning  Act.  However,  in  both 
the  Fitzsimonds  and  Willard  decisions,  the  court  determined 
that  in  dealing  with  an  alteration,  reconstruction, 
extension  or  structural  change  to  a  nonconforming  single  or 
two-family  structure,  it  must  first  be  determined  whether 
the  alteration,  reconstruction,  extension  or  structural 
change  will  increase  the  nonconforming  nature  of  the 
structure.  If  such  activity  will  increase  the 
nonconforming  nature,  then  the  question  of  detriment  must 
be  addressed.  Since  it  was  determined  in  Willard  that  the 
proposed  addition  would  increase  the  nonconforming  nature 
of  the  structure,  the  court  noted  that  the  Zoning  Board  of 
Appeals  could  consider  the  factors  set  out  in  the  special 
permit  section  of  the  zoning  bylaw  when  determining  whether 
the  proposed  addition  would  result  in  a  structure 
substantially  more  detrimental  to  the  neighborhood  than  the 
existing  structure. 
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In  Tweed  v.  Zoning  Board  of  Appeals  of  Tisburv.  28  Mass.  App. 
Ct.  1106  (1989) ,  an  unpublished  decision,  the  court,  in  following 
the  rationale  explained  in  both  Fitzsimonds  and  Willard.  decided 
that  an  extension  to  a  single-family  nonconforming  structure  which 
would  increase  an  existing  nonconformity  could  be  authorized  by  the 
issuance  of  a  special  permit.  Tweed  dealt  with  a  situation  where 
a  residential  structure  was  built  before  any  zoning  regulations 
were  adopted  by  the  town  of  Tisbury.  The  court  noted  that  the 
structure  was  nonconforming  because  it  did  not  comply  with  two 
setback  requirements  and  because  it  was  situated  on  a  lot  lacking 
the  minimum  lot  area  and  lot  frontage  requirements  of  the  existing 
zoning  bylaw.  The  petitioner  applied  to  the  Zoning  Board  of 
Appeals  for  a  special  permit  to  construct  an  addition  to  the 
nonconforming  dwelling.  The  proposed  addition  would  have  made  the 
structure  more  nonconforming  by  further  intruding  into  one 
nonconforming  setback  by  six  and  one  half  feet.  However,  the 
addition  would  have  lessened  the  nonconformity  of  the  other 
nonconforming  setback  by  approximately  thirteen  feet.  The  Zoning 
Board  of  Appeals  granted  a  special  permit  and  a  group  of  neighbors 
appealed  their  decision. 

The  principal  issue  was  whether  the  Zoning  Board  of  Appeals 
exceeded  its  authority  by  allowing  an  addition  to  a  nonconforming 
structure  which  would  have  increased  one  nonconformity  and 
diminished  another.  The  neighbors  contended  that  a  variance  was 
required  to  justify  the  addition  to  the  structure.  The  court  cited 
the  Section  6  finding  provision  of  the  Zoning  Act  (See  Land  Use 
Manager,  Volume  8,  Edition  No. 2,  Edition  No. 3)  and  stated  that  the 
finding  provision  can  be  read  as  permitting,  but  not  requiring, 
towns  to  adopt  a  zoning  provision  giving  special  permit  granting 
authority  to  a  Zoning  Board  of  Appeals.  The  Tisbury  Zoning  Bylaw 
contained  such  a  provision  which  stated: 

Section  07.01.03  The  Board  of  Appeals  may, 
after  a  public  hearing,  grant  a  [p]ermit  to 
allow  a  preexisting  nonconforming  use  or 
structure  to  be  expanded  in  an  area  where, 
in  the  opinion  of  the  [b]oard,  such  expansion 
will  not  be  more  objectionable  to,  or 
detrimental  to,  the  character  of  the  neighbor- 
hood than  the  original  preexisting  nonconform- 
ing use  or  structure. 

The  court,  in  citing  Fitzsimonds.  concluded  that  the  special 
permit  for  the  addition  was  authorized  by  the  Section  6  finding 
provision  and  Section  07.01.03  of  the  Tisbury  Zoning  Bylaw  and  that 
the  findings  justified  the  conclusion  that  the  proposed  addition 
would  be  no  more  detrimental  to  the  neighborhood  than  the  existing 
nonconforming  structure.  The  neighbors  contended  that  the  Section 
6  finding  provision  should  not  be  read  in  accordance  with  the 
Fitzsimonds  case  (See  Land  Use  Manager,  Volume  8,  Edition  No.  5) 
because  to  do  so  would  allow  the  extension  of  an  already 
nonconforming  structure  under  the  reasonably  simple  requirements  of 
the  special  permit  procedure,  but  would  subject  the  extension  of 
a  conforming  structure  to  the  more  stringent  requirements  of  the 
variance  procedure.   In  arguing  that  the  addition  would  only  be 
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authorized  by  variance  and  not  by  special  permit,  the  neighbors 
relied  on  Wrona  v.  Board  of  Appeals  of  Pittsfield,  338  Mass.  87 
(1958) .  In  Wrona .  the  zoning  ordinance  authorized  the  Board  of 
Appeals  to  grant  a  special  permit  for  extensions  to  nonconforming 
buildings  in  residential  districts  if  such  actions  would  be  "in 
harmony  with  the  general  purposes  and  intent"  of  the  zoning 
ordinance.  The  Board  of  Appeals  granted  a  special  permit 
authorizing  an  extension  to  a  building  which  would  have  violated  an 
existing  setback  requirement  of  the  ordinance.  The  court  annulled 
the  Board's  decision. 

WRONA  V.  BOARD  OF  APPEALS  OF  PITTSFIELD 
338  Mass.  87  (1958) 

Excerpts : 

Spalding,  J. 

The  applicable  provision  in  tne  enabling  statute 
is  as  follows:   "...Such  exceptions  shall  be  in 
harmony  with  the  general  purpose  and  intent  of  the 
ordinance  or  by-law  and  may  be  subject  to  general 
or  specific  rules  therein  contained."  G.L.  C.40A, 
s.4.   The  ordinance  repeats  the  requirement  of 
harmony  with  its  general  purpose  and  intent  without 
containing  any  more  specific  requirements.   The 
board's  action,  then,  is  to  be  measured  by  this 
standard . 

. . .The  ordinance  provides  that  in  R-l-C  districts 
setbacks  are  required  of  twenty  feet  from  the 
street  and  twenty-five  feet  from  the  adjoining 
lot... The  judge  found  that  "...The  proposed 
addition  or  extension  will  not  be  built  in 
compliance  with  this. . .requirement" .. .The  board 
could  properly  have  allowed  an  extension  of  the 
nonconforming  use  up  to  the  setback  lines  under 
the  exception.   However,  when  it  permitted  the 
extension  beyond  the  very  precise  setback 
requirements  contained  in  the  ordinance  it 
exceeded  its  authority.   This  action  cannot  be 
said  to  be  in  harmony  with  the  general  purposes 
and  intent  of  the  ordinance.   Any  extension 
beyond  the  setback  lines  constitutes  a  variance 
from  the  ordinance,  and  must  be  sought  under  the 
variance  procedure  and  not  by  way  of  a  special 
permit  under  an  exception. 


At  the  time  of  the  Wrona  decision,  the  State  Zoning  Act 
authorized  the  granting  of  a  special  permit  when  it  was  found  by 
the  granting  authority  that  such  permit  would  be  in  harmony  with 
the  general  purpose  and  intent  of  the  ordinance  or  bylaw.  The 
court  based  its  decision  on  that  specific  requirement  and  found 
that  a  special  permit  could  not  meet  that  standard  if  it  authorized 
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an  activity  which  would  violate  existing  zoning  requirements. 
Also,  the  Zoning  Act  at  that  time  did  not  contain  language 
authorizing  the  extension,  alteration  or  change  to  a  nonconforming 
structure  upon  the  granting  of  a  special  permit. 

The  Massachusetts  Appeal  Court  decided  in  Tweed  that  the 
neighbors'  reliance  on  Wrona  was  misplaced  because  the  Wrona  case 
was  decided  before  the  substantial  change  to  the  Zoning  Act  in  1975 
(See  St.  1975,  c.808,  s.3).  However,  in  Rockwood  v.  The  Snow  Inn 
Corp. .  409  Mass.  361  (1991) ,  the  Massachusetts  Supreme  Judicial 
Court,  in  interpreting  the  Section  6  finding  provision,  appears  to 
have  followed  the  logic  contained  in  Wrona  while  silently  rejecting 
the  rationale  of  the  Massachusetts  Appeals  Court  as  outlined  in  the 
Fitzsimonds.  Willard  and  Tweed  decisions.  In  Rockwood,  the  court 
found  that  the  Zoning  Act  permits  extensions  and  changes  to 
nonconforming  structures  if: 

(1)  the  extensions  or  changes  themselves  comply 
with  the  zoning  ordinance  or  bylaw,  and 

(2)  the  structures  as  extended  or  changed  are 
found  to  be  not  substantially  more  detrimental 
to  the  neighborhood  than  the  preexisting 
nonconforming  structure  or  structures. 

The  court  further  noted  that  although  the  Zoning  Act  may  give 
some  special  protection  to  a  single  or  two-family  structure,  any 
reconstruction,  extension  or  structural  change  to  a  single  or  two- 
family  structure  which  will  increase  the  nonconformity  or  create  an 
additional  one  is  not  permitted. 

ROCKWOOD  V.  THE  SNOW  INN  CORP. 
409  Mass.  361  (1991) 

Excerpts : 

O'Connor,  J.  ... 

We  conclude,  apparently  different  from  the  trial 
judge,  that  the  first  sentence  of  the  quoted  portion 
of  s.  6  requires  that,  in  the  absence  of  a  variance, 
any  extension  or  structural  change  of  a  nonconforming 
structure   must   comply  with  the   applicable   zoning 
ordinance  or  by-law.   Then,  if  the  proposed  extension 
or  change  conforms  to  the  by-law,  the  second  quoted 
statutory  sentence  requires  for  project  approval  a 
finding  that  the  extension  or  change  will  not  be 
substantially  more  detrimental  to  the  neighborhood 
than  the  existing  nonconforming  structures.   If  the 
first  and  second  sentences  are  read  together,  the 
statute  permits  extensions  and  changes  to  nonconform- 
ing structures  if  (1)  the  extensions  or  changes  them- 
selves comply  with  the  ordinance  or  by-law,  and 
(2)  the  structures  as  extended  or  changed  are  found 
to  be  not  substantially  more  detrimental  to  the 
neighborhood  than  the  preexisting  nonconforming 
structure  or  structures. 
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If  we  were  not  to  construe  G.L.  C.40A,  s.  6,  in  that 
way,  the  provision  in  the  first  quoted  sentence  that 
a  zoning  ordinance  or  by-law  "shall  apply... to  any 
reconstruction,  extension  or  structural  change  of 
[a  protected  nonconforming  structure]"  would  be 
meaningless  surplusage.   Indeed,  even  as  to  a  single 
or  two-family  residence,  structures  to  which  the 
statute  appears  to  give  special  protection,  the 
zoning  ordinance  or  by-law  applies  to  a  reconstruction, 
extension,  or  change  that  "would  intensify  the  existing 
nonconformities  or  result  in  additional  ones." 
Willard  v.  Board  of  Appeals  or  Orleans,  25  Mass.  App.  Ct. 
15,  22  (1987). 


The  analysis  by  the  court  in  Rockwood  limits  the  ability  of  a 
landowner  to  make  changes  to  a  single  or  two-family  structure  which 
have  previously  been  considered  acceptable  by  the  Massachusetts 
Appeals  Court.  Determining  what  constitutes  an  increase  in  the 
"nonconforming  nature"  to  a  single  or  two-family  structure  has 
become  more  significant  due  to  the  Rockwood  decision.  Absent  a 
local  zoning  provision  to  the  contrary,  any  activity  which 
increases  the  "nonconforming  nature"  will  require  a  variance. 
In  the  next  issue  of  the  Land  Use  Manager,  we  will  conclude  our 
review  of  the  single  and  two-family  protection  of  the  Zoning  Act. 


AN  ACT  RELATIVE  TO  THE  FILING  OF  ZONING  ORDINANCES  WITH  THE 
ATTORNEY  GENERAL 

Chapter  515  of  the  acts  of  1991  amends  Section  5  of  Chapter 
40A  by  adding  a  sentence  at  the  end  of  the  seventh  paragraph 
requiring  cities  to  file  their  zoning  ordinances  with  the  Attorney 
General.   The  new  law  provides  as  follows: 

In  a  municipality  which  is  not  required  to 
submit  zoning  ordinances  to  the  attorney 
general  for  approval  pursuant  to  section 
thirty-two  of  chapter  forty,  the  effective 
date  of  such  ordinance  or  amendment  shall  be 
the  date  passed  by  the  city  council  and  signed 
by  the  mayor  or,  as  otherwise  provided  by 
ordinance  or  charter;  provided,  however,  that 
such  ordinance  or  amendment  shall  subsequently 
be  forwarded  by  the  city  clerk  to  the  office  of 
the  attorney  general. 

Chapter  515  also  eliminates  the  requirement  that  communities 
file  a  copy  of  their  latest  effective  zoning  ordinance  or  bylaw 
with  the  Department  of  Community  Affairs  (EOCD)  by  striking  out  the 
first  sentence  in  the  eighth  paragraph  of  Section  5  of  Chapter  4  0A. 
The  intent  of  this  new  law  is  to  establish  a  system  requiring 
cities  to  submit  their  ordinance  to  the  state  so  there  exists  a 
central  file  of  all  zoning  regulations  at  the  state  level.  This 
new  law  was  approved  on  January  7,  1992  and  will  take  effect  on 
April  6,  1992. 
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THE  SINGLE  AND  TWO-FAMILY  PROTECTION 

(Part  III) 


This  issue  of  the  Land  Use  Manager  is  the  last  edition 
of  a  three  part  series  dealing  with  the  single  and  two- 
family  protection  provision  of  the  Zoning  Act. 

In  the  past  two  editions  (See  Land  Use  Manager,  Vol. 
8,  Edition  No.  5,  Edition  No.  6),  we  reviewed  Fitzsimonds 
v.  Board  of  Appeals  of  Chatham.  21  Mass.  App.  Ct.  53 
(1985)  ;  Willard  v.  Board  of  Appeals  of  Orleans.  25  Mass. 
App.  Ct.  15  (1987)  ;  and  Tweed  v.  Zoning  Board  of  Appeals  of 
Tisburv.  28  Mass.  App.  Ct.  1106  (1989)  .  In  these 
decisions,  the  Massachusetts  Appeals  Court  determined  that 
an  alteration,  reconstruction  or  structural  change  to  a 
nonconforming  single  or  two- family  structure  was  permitted 
provided  such  activity  did  not  increase  the  nonconforming 
nature  of  the  structure.  A  proposed  activity  which  would 
increase  the  nonconforming  nature  or  create  a  new 
nonconformity  could  be  authorized  by  the  Section  6  finding 
provision  of  the  Zoning  Act. 

The  Massachusetts  Appeals  Court  also  determined,  in 
Blasco  v.  Board  of  Appeals  of  Winchendon.  31  Mass.  App.  Ct. 
32  (1991) ,  that  the  Section  6  finding  provision  (See  Land 
Use  Manager,  Vol.  8,  Edition  no.  2,  Edition  No.  3)  did  not 
require  that  communities  authorize  extensions,  alterations 
or  changes  to  nonconforming  uses  and  structures.  As  was 
noted  in  Nichols  v.  Zoning  Board  of  Appeals  of  Cambridge. 
26  Mass.  App.  Ct.  631  (1988),  MGL,  Chapter  40A,  Section  6 
prescribes  the  minimum  zoning  protections  afforded  to 
nonconforming  uses  and  structures.  The  extent  that 
nonconforming  uses  or  structures  may  be  extended,  altered 
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or  changed  beyond  the  minimum  protections  is  left  to  the  discretion 
of  the  local  legislative  body. 

Rather  than  establishing  their  own  regulations  or  special 
permit  requirements,  many  communities  have  inserted  into  their 
zoning  ordinances  and  bylaws  the  Section  6  finding  provision  of  the 
Zoning  Act.  The  Massachusetts  Appeals  Court  determined  in 
Fitzsimonds  and  Tweed  that  the  Section  6  finding  provision  and 
implementing  bylaw  allowed  the  reviewing  board  to  grant  a  special 
permit  authorizing  the  extension  of  a  nonconforming  structure  which 
would  not  comply  with  existing  zoning  requirements. 

Under  what  conditions  can  you  have  a  reconstruction,  extension 
or  structural  change  which  will  not  increase  the  nonconforming 
nature  of  a  single  or  two-family  structure?  In  Willard.  the  court 
made  note  of  the  "footprint"  theory.  The  Zoning  Board  had  found 
that  the  proposed  addition  would  increase  the  nonconforming  nature 
of  the  structure.  The  court  determined  that  the  Board's  finding 
was  not  suspect  because  at  least  one  portion  of  the  addition  would 
protrude  beyond  the  "footprint"  of  the  present  structure.  There 
have  been  lower  court  decisions  that  have  also  recognized  the 
"footprint"  theory. 

In  Lique  v.  Town  of  Nahant  Zoning  Board  of  Appeals.  (Suffolk) 
Misc.  Case  No.  124421,  July,  1988,  a  landowner  desired  to  finish 
the  inside  of  the  third  floor  of  his  home,  make  changes  to  two 
existing  dormers  and  add  a  third  dormer.  The  home  was  a 
nonconforming  structure  as  it  did  not  meet  front  and  side  yard 
requirements  of  the  zoning  bylaw.  The  changes  the  landowner  wished 
to  make  would  have  been  within  the  vertical  space  above  the 
footprint  of  the  existing  building.  The  Building  Inspector  denied 
the  building  permit.  The  judge  found  that  it  is  only  where  the 
proposed  addition  to  a  single-family  residence  is  outside  the 
existing  footprint  that  the  question  of  detriment  becomes  material 
and  that  the  landowner  was  entitled  to  a  building  permit. 

A  similar  conclusion  was  reached  in  Goldhirsh  v.  Goddard, 
(Essex)  Misc.  Case  Nos.  13141?,  132775,  133029,  January,  1990, 
where  a  landowner  proposed  constructing  a  second  story  to  an 
existing  nonconforming  single-family  structure.  In  deciding  that 
the  landowner  was  entitled  to  a  building  permit,  the  judge  noted 
that  the  proposed  addition  would  be  within  the  existing  footprint 
of  the  building  and  would  not  exceed  relevant  height  restrictions. 

In  Harrison  v.  Demers.  (Dukes)  Misc.  Case  No.  134666,  April, 
1990,  the  judge  commented  that  her  decision  was  based  upon  the 
"envelope  concept"  enunciated  by  the  Appeals  Court  in  Willard.  The 
landowner  proposed  an  alteration  to  a  single-family  structure  which 
would  result  in  more  of  the  structure's  roof  exceeding  the  maximum 
height  requirement  allowed  by  the  zoning  bylaw  but  not  exceeding 
the  height  of  the  existing  nonconforming  structure.  The  judge 
ruled  that  the  Zoning  Act  entitled  the  landowner  to  make  the 
alteration.  However,  it  should  be  noted  that  the  Demers  case  was 
decided  prior  to  the  Massachusetts  Supreme  Judicial  Court's 
analysis  in  Rockwood . 
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If  a  proposed  addition  to  a  nonconforming  single-family  or 
two-family  structure  is  within  the  existing  footprint  and  does  not 
create  a  new  nonconformity,  a  landowner  is  most  likely  entitled  to 
a  building  permit.  What  is  less  clear  from  the  Land  Court 
decisions  is  whether  a  landowner  is  entitled  to  a  building  permit 
when  the  proposed  addition  will  extend  outside  the  existing 
footprint.  As  the  Land  Court  judge  noted  in  Lique .  it  is  only  when 
a  proposed  addition  to  a  single-family  residence  is  outside  the 
existing  footprint  that  the  question  of  detriment  becomes  material. 
If  this  statement  is  true,  then  it  could  be  argued  that  such  an 
addition  would  not  be  permitted  unless  the  zoning  bylaw  authorized 
a  local  board  to  consider  the  question  of  detriment. 

In  Rockwood  v.  The  Snow  Inn  Corp. .  409  Mass.  361  (1991) ,  the 
Massachusetts  Supreme  Court  decided  that  the  Section  6  finding 
provision  only  authorizes  an  extension,  alteration  or  change  to  a 
nonconforming  structure  which  complies  with  existing  zoning 
requirements  (See  Land  Use  Manager,  Vol.  8,  Edition  No.  6)  . 
Whether  this  ruling  overturns  the  previous  decisions  of  the 
Massachusetts  Appeals  Court  concerning  alterations  and  extensions 
to  nonconforming  single  and  two-family  structures  is  unclear  since 
the  Rockwood  case  dealt  with  an  extension  to  a  nonconforming 
business  structure.  Absent  explicit  language  in  the  local  zoning 
ordinance  or  bylaw,  it  is  debatable  whether  an  addition  to  a 
nonconforming  single  or  two-family  structure  which  will  extend 
beyond  the  existing  footprint  must  conform  with  existing  zoning 
requirements.  It  may  even  be  argued  that  an  addition  to  a 
nonconforming  single  or  two-family  structure  which  extends  beyond 
the  existing  footprint  and  conforms  to  current  zoning  requirements 
is  not  permitted  unless  specifically  authorized  by  the  local  zoning 
bylaw  or  ordinance. 

If  a  zoning  bylaw  authorizes  the  extension  of  a  nonconforming 
single-family  structure  upon  a  finding  that  such  extension  "will  be 
in  harmony  with  the  general  purpose  and  intent  of  the  bylaw"  and 
does  not  contain  any  more  specific  requirements,  then  according  to 
Wrona  v.  Board  of  Appeals  of  Pittsfield.  338  Mass.  87  (1958) ,  such 
extension  would  also  have  to  comply  with  current  zoning 
requirements.   (See  Land  Use  Manager,  Vol.  8,  Edition  No.  6) . 

In  Blasco.  the  court  determined  that  the  Section  6  finding 
provision  of  the  Zoning  Act  is  an  optional  provision  and  the  extent 
nonconforming  structures  may  be  reconstructed,  extended  or  changed 
is  left  to  the  discretion  of  the  local  legislative  body.  Although 
the  Rockwood  court  conservatively  interpreted  the  Section  6  finding 
provision,  it  did  not  find  that  a  community  lacked  the  ability  to 
enact  more  liberal  regulations  for  allowing  changes  to 
nonconforming  single  or  two-family  structures. 

In  prior  decisions,  the  court  has  looked  favorably  on  zoning 
regulations  authorizing  deviations  from  dimensional  zoning 
requirements.  In  Woods  v.  Newton.  351  Mass.  98  (1966) ,  the  court 
upheld  a  zoning  regulation  which  authorized  a  Board  of  Aldermen  to 
grant  a  special  permit  allowing  an  increase  to  the  maximum  height 
requirement.   In  Haynes  v.  Grasso.  353  Mass.  731  (1968),  a  zoning 


bylaw  empowered  the  Board  of  Appeals  to  grant  special  permits 
authorizing  reductions  from  minimum  lot  area  and  lot  frontage 
reguirements.  In  ruling  that  the  bylaw  was  valid  the  court  noted 
that  the  bylaw  must  be  construed  reasonably  with  regard  to  both  the 
objectives  sought  and  to  the  structure  of  the  bylaw  as  a  whole. 
The  court  reached  the  same  conclusion  in  Adams  v.  Board  of  Appeals 
of  Concord,  356  Mass.  709  (1970) ,  where  the  zoning  bylaw  authorized 
the  Board  of  Appeals  to  grant  a  special  permit  for  apartment 
developments  having  less  than  the  minimum  frontage  requirement  of 
the  bylaw.  In  Emond  v.  Board  of  Appeals  of  Uxbridqe.  27  Mass.  App. 
Ct.  630  (1989) ,  the  court  reviewed  a  zoning  bylaw  provision  which 
authorized  the  Board  of  Appeals  to  grant  special  permits  for 
reductions  in  lot  area  and  lot  frontage  requirements.  It  was 
argued  that  the  Zoning  Act  did  not  authorize  special  permits  for 
dimensional  variations.  The  court  reviewed  the  history  of  the 
Zoning  Act  and  found  nothing  to  suggest  an  intent  by  the 
legislature  to  curtail  the  scope  of  special  permits  by  introducing 
"a  new  rigidity  into  municipal  land-use  control  of  a  type  that 
serves  no  appropriate  zoning  purpose." 

In  light  of  the  recent  cases,  it  is  important  that  a  zoning 
bylaw  is  clear  as  to  what  is  permitted.  When  authorizing 
extensions  by  special  permits,  it  is  essential  that  the  zoning 
bylaw  establish  specific  standards  to  guide  the  Special  Permit 
Granting  Authority.  Standards  are  crucial  as  a  Special  Permit 
Granting  Authority  cannot  have  unabridged  discretion  when 
entertaining  a  special  permit  application. 


RECENT  LAND  COURT  DECISIONS 

The  authority  to  regulate  the  subdivision  of  land  includes  the 
authority  to  charge  reasonable  filing  fees  to  compensate  Planning 
Board  for  the  costs  occasioned  by  its  review  of  applications  for 
definitive  subdivision  plans.  Southwest  Corp.  v.  Kirbv, 
(Middlesex)  Misc.  Case  No.  134161,  January,  1991. 

Planning  Board  exceeded  its  statutory  authority  in  rejecting 
subdivision  plan  on  the  grounds  that  it  failed  to  provide  adequate 
safeguards  against  blasting  damage  in  neighboring  properties  where 
blasting  in  the  Commonwealth  is  controlled  by  government  agencies 
other  than  the  Planning  Board.  Carbone  v.  Manzi,  (Essex)  Misc. 
Case  No.  135526,  March,  1991. 

Board  of  Appeals  did  not  act  unreasonably  when  it  denied  a 
special  permit  for  gravel  removal  because  of  concerns  relating  to 
noise,  traffic,  and  public  safety.  The  judge  ruled  that  the 
Board's  vote  was  not  invalid  merely  because  only  four  of  the  five 
members  voted  and  two  of  the  voting  members  had  each  missed  one 
hearing  session.  Trust  Under  Will  of  Keating  v.  Bostrom, 
(Middlesex)  Misc.  Case  No.  124524,  June,  1991. 


Planning  Board  member  who  attended  public  hearings  on  original 
definitive  plan  but  did  not  attend  public  hearing  on  modifications 
to  the  previously  approved  definitive  plan  was  not  entitled  to  vote 
as  he  was  not  present  at  the  public  hearing  relating  to  the 
modified  plan.  Bergmann  v.  Hobbs,  (Essex)  Misc.  Case  No.  141317, 
January,  1992. 

Zoning  bylaw  providing  that  only  lots  on  accepted  public  ways 
are  buildable  is  unreasonable  and  accordingly  void.  Rogers  v.  Town 
of  Monson.  (Hampden)  Misc.  Case.  No.  150856,  September,  1991. 

Court  decided  that  the  construction  of  an  access  drive 
required  site  plan  approval.  Zoning  bylaw  provided  that  site  plan 
review  is  required  for  a  principal  business  use.  Judge  found  that 
the  use  of  a  parcel  of  land  solely  for  business  access  was  clearly 
a  principal  business  use  within  the  meaning  of  the  bylaw  and  the 
main  or  primary  purpose  of  the  lot  was  for  an  access  drive.  Zarrow 
v.  Town  of  Wilmington.  (Middlesex)  Misc.  Case  No.  139474,  June, 
1991. 

A  city  or  town  may  adopt  more  lenient  nonconforming  lot 
provisions  than  the  state  statute.  Judge  found  that  the  Zoning  Act 
provides  only  a  floor  and  that  a  municipality  is  free  to  grant  more 
liberal  treatment  to  the  owner  of  a  nonconforming  lot.  Desalvo  v. 
Chat is,  (Suffolk)  Misc.  Case  No.  149615,  September,  1991. 

Zoning  ordinance  provided  that  a  professional  medical/dental 
building  was  not  permitted  in  a  single  residence  district  but  was 
permitted  in  a  general  residence  district  by  special  permit  from 
the  Board  of  Appeals.  Ordinance  also  provided  that  off-street 
parking  and  loading  spaces  were  permitted  in  all  districts.  Owner 
of  a  medical  office  building  located  in  a  general  residence 
district  sought  a  building  permit  to  use  a  neighboring  lot  in  a 
single  residence  district  for  off-street  parking.  The  Building 
Inspector  denied  the  building  permit  and  the  Board  of  Appeals 
upheld  his  denial.  The  Board  of  Appeals  determined  that  for 
parking  to  be  permitted,  the  principal  use  it  serves  must  be 
permitted  as  of  right  in  the  zoning  district  in  which  the  parking 
is  located.  The  Judge  ruled  that  such  an  interpretation  ignored 
the  simple  language  of  the  ordinance  which  permitted  off-street 
parking  spaces  in  all  districts.  It  was  argued  that  such  a  reading 
of  the  ordinance  meant  that  if  a  lot  was  split,  part  residential 
and  part  industrial,  there  could  be  accessory  parking  on  the 
residential  portion  serving  the  industrial  use.  The  Judge  agreed 
and  noted  that  if  such  a  possibility  is  threatening  then  relief 
should  come  by  amending  the  zoning  ordinance.  Attleboro  Ob-Gvn 
Realty  Associates  v.  Casey,  (Bristol)  Misc.  Case  No.  142325,  April, 
1991. 
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PUBLIC  SAFETY  AND  SUBSIDIZED  HOUSING 


Because  the  problems  of  finding  suitable  sites  for  the 
construction  of  housing  for  persons  of  low  and  moderate 
income  were  determined  to  be  acute,  the  General  Court 
enacted  Chapter  774  of  the  Acts  of  1969  which  amended 
M.G.L.  Chapter  4 OB  and  created  a  local  process  for  granting 
comprehensive  permits  for  the  construction  of  low  and 
moderate  income  housing.  M.G.L.  Chapter  4 OB,  Sections  2  0- 
23  (also  known  as  the  Comprehensive  Permit  Act)  authorizes 
Zoning  Boards  of  Appeals  to  grant  comprehensive  permits 
which  can  override  local  requirements  and  regulations. 

When  a  Zoning  Board  of  Appeals  denies  a  comprehensive 
permit  or  imposes  conditions  which  makes  the  project 
economically  infeasible,  a  developer  may  appeal  the 
decision  to  the  state  Housing  Appeals  Committee  if  that 
municipality  has  not  met  its  statutory  obligation  to 
provide  a  certain  level  of  affordable  housing.  Most  of  the 
Housing  Appeals  Committee's  decisions  have  ruled  in  favor 
of  the  developer. 

A  Zoning  Board  of  Appeals  may  deny  a  permit  for  a 
project  which  would  have  serious  adverse  impacts  on  the 
health  and  safety  of  a  community.  If  these  impacts  cannot 
be  mitigated,  they  can  outweigh  the  community's  need  for 
affordable  housing  and  warrant  a  denial. 
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The  Housing  Appeals  Committee  has  upheld  local  denials  of 
comprehensive  permits  where  the  proposed  development  presented 
serious  health  or  safety  concerns.  Recently,  in  the  case  of  Hamlet 
Development  Corp.  v.  Hopedale  Zoning  Board  of  Appeals.  No.  90-03 
(Mass.  Housing  Appeals  Committee,  January  23,  1992),  the 
Massachusetts  Housing  Appeals  Committee  found  that  the  risk  of  air 
crashes  precluded  construction  of  subsidized  housing  immediately  at 
the  end  of  a  small  public  airport. 

Hamlet  proposed  to  build  a  mixed  housing  development  on  a  28 
acre  site.  A  portion  of  the  parcel  was  approximately  600  feet  from 
a  small  privately  owned  airport  which  was  open  to  the  public.  The 
original  proposal  was  to  build  60  single  family  and  duplex  houses 
but  this  number  was  reduced  to  4  6  units  by  eliminating  those  homes 
most  directly  under  the  flight  path.  Hamlet  applied  for  a 
comprehensive  permit  because  the  proposed  development  did  not 
conform  to  the  density  and  use  requirements  of  the  zoning  bylaw  as 
well  as  a  number  of  other  local  restrictions.  The  zoning  bylaw  did 
not  restrict  development  based  upon  proximity  to  an  airport. 
Hamlet  contended,  that  absent  local  regulations  restricting 
development  near  the  airport,  the  Zoning  Board  of  Appeals  lacked 
the  authority  to  deny  the  comprehensive  permit  due  to  air  safety 
cons  iderat ions . 

The  sole  issue  before  the  Housing  Appeals  Committee  was 
whether  the  proximity  of  the  proposed  development  to  a  local 
airport  rendered  it  inappropriate  in  light  of  concerns  for  the 
health  and  safety  of  the  project's  residents  due  to  the  danger  of 
aircraft  crashes. 


HAMLET  DEVELOPMENT  CORP.  V.  HOPEDALE  ZONING  BOARD  OF  APPEALS 
No.  90-03  (Mass.  Housing  Appeals  Committee,  January  23,  1992) 

Excerpts : 


...there  is  no  local  bylaw,  regulation,  or  other 
restriction  empowering  the  Board  or  any  other  local 
official  to  curtail  or  regulate  development  based  upon 
proximity  to  the  Hopedale  Airport..  The  developer 
correctly  notes  that  G.L.  c.  90,  §§  40A-40I  authorize  the 
town  to  adopt  such  a  bylaw  and  regulations,  and  the 
Massachusetts  Aeronautics  Commission  has  encouraged  towns 
to  do  so  by  developing  a  model  bylaw.  Hopedale,  however, 
has  not  availed  itself  of  this  opportunity.  The 
developer  cites  the  Committee's  decision  in  Tewksburv . 
Sheridan  Development  Co.  v.  .  No.  89-46  (Mass.  Housing 
Appeals  Committee  January  16,  1991),  and  argues  that  the 
Board  is  not  authorized  "to  act  in  a  general  manner  to 
address  issues  not  otherwise  regulated  at  the  local 
level." 

...The  same  logic  calls  into  question  the  Board's  denial 
of  a  comprehensive  permit  due  to  proximity  to  an  airport 
when  the  town,  as  here,  has  established  no  standards  or 
regulations  concerning  building  near  airports. 


Support  for  the  developer's  position  can  be  found  in  two 
places,  First,  limitations  on  the  power  of  a  board  of 
appeals  in  this  case  might  be  inferred  from  the  language 
of  the  comprehensive  permit  statute  itself.  The  board 
has  "the  same  power  to  issue  permits...  as  any  local 
board  or  official  who  would  otherwise  act..."  ...,  and 
the  inference  might  be  drawn  that  it  has  no  power  to  act 
where  no  local  board  would  have  such  power,  that  is, 
where  there  is  no  existing  regulation  of  development 
based  on  proximity  to  the  airport. 

We  believe,  however,  that  chapter  4  OB  must  be  read 
differently.  The  Supreme  Judicial  Court  has  noted  that 
"the  same  power"  is  to  be  construed  as  conferring  on  the 
Board  the  power  of  other  local  boards  plus  "that  power 
otherwise  conferred  by  [chapter  4 OB]."  ...Elsewhere  in 
chapter  4 OB,  in  section  20,  in  defining  the  most  critical 
term  in  the  statute,  "consistency  with  local  needs,"  the 
legislature  has  required,  in  a  very  open-ended  manner, 
the  balancing  or  regional  housing  need  against  "the  need 
to  protect. . .  health  or  safety. ..."  In  light  of  this,  we 
believe  that  the  statute  must  be  read  to  permit  the  Board 
to  review  health  and  safety  concerns  in  a  similarly  open- 
ended  way. 

. . .We  believe  that  permitting  examination  of  the  safety 
issue  is  the  proper  statutory  construction  of  chapter  4 OB 
since  it  conforms  both  to  the  actual  intent  of  the 
legislature  and  to  common  sense. 

Clearly  the  legislature  did  not  want  local  powers  limited 
arbitrarily  so  that  subsidized  housing  would  be  built  at 
any  cost.  Rather,  that  it  established  a  specialized 
body,  the  Housing  Appeals  Committee,  to  review  these 
cases  de  novo  indicates  its  intention  that  local  powers 
be  carefully  circumscribed  by  a  process  that  would  insure 
that  each  proposed  subsidized  housing  project  would  be 
carefully  examined  on  its  own  merits.  Thus,  we  believe 
that  the  legislature  intended  that  a  major  public  health 
or  safety  concern  such  as  the  one  here  should  be  reviewed 
whether  or  not  it  was  previously  regulated  by  the  town. 

This  conforms  with  the  common  sense  idea  that  if  chapter 
4 OB  permits  a  developer  to  put  long  established  local 
zoning  requirements  on  the  table  for  renegotiation,  then 
in  fairness,  local  officials  should  also  be  permitted  to 
raise  all  relevant  issues. 

.  .  .We  believe,  however,  that  local  officials'  right  to 
raise  previously  unregulated  issues  should  not  be 
unlimited.  In  the  case  at  hand,  air  safety  arises 
primarily  because  of  the  unanticipated  nature  of  the 
subsidized  housing  development.  Housing  in  general  is 
not  unanticipated  in  the  sense  that  under  current  zoning 
about  a  dozen  houses  can  be  built  as  of  right  without 
regard  to  air  safety.  But  the  greater  density  of 
subsidized  housing  ...creates  a  situation  not 
contemplated  when  the  zoning  was  enacted. 


. .  .In  the  present  case,  . . .air  safety  is  a  major  concern, 
which,  if  it  is  not  considered  in  the  context  of  the 
comprehensive  permit  application,  is  unlikely  to  be 
considered  at  all. 

...a  board  of  appeals  may  not  examine  every  detail  of  a 
project,  that  is,  even  those  for  which  no  exception  to 
existing  town  regulations  are  needed  or  which  are 
unregulated,  and  thus  in  effect  redesign  the  project. 
But,  where  there  is  an  issue  of  major  public  health  or 
safety  concern. . .  which  is  not  likely  to  be  dealt  with  in 
another  forum,  and  particularly  where  the  issue  arises 
primarily  because  of  the  unanticipated  nature  of  the 
subsidized  housing  development,  it  must  be  addressed. 

...The  Federal  Aviation  Agency  (FAA)  has  established  a 
Runway  Protection  Zone  (RPZ)  at  the  end  of  all  runways. 
...During  testimony  this  was  sometimes  confused  with  the 
Approach  Surface,  which  is  a  surface  gently  sloping  up 
from  the  end  of  the  runway  at  a  20  to  1  rate.  No  object 
may  protrude  above  this  surface.  With  the  exception  of 
the  small  object  Free  Area  immediately  at  the  end  f  the 
runway,  there  is  no  prohibition  against  buildings  in  the 
RPZ  unless  they  are  tall  enough  to  extend  above  the 
Approach  Surface.  ...The  RPZ  for  the  Hopedale  Airport 
extends  into  the  center  of  the  housing  development  site, 
though  none  of  the  proposed  houses  is  within  it.  Thus, 
there  is  no  state  or  federal  law  prohibiting  this 
development  as  proposed.  . . .We  do  not  believe,  however, 
that  the  inference  can  be  drawn  that  because  the  houses 
are  outside  of  the  RPZ  they  are  safe.  Rather,  the  RPZ 
boundary  is  an  arbitrary  line  which  confirms  for  us  that 
air  safety  is  an  issue  here,  but  does  little  to  help  us 
decide  how  great  the  risk  actually  is. 

More  noteworthy  is  that  the  U.S.  Department  of  Housing 
and  Urban  Development  (HUD)  has  found  that  HUD  assisted 
projects  and  their  occupants  in  RPZs  are  exposed  to 
significant  risk  of  personal  injury  or  property  damage 
from  aircraft  accidents.  HUD's  general  policy  is  to 
prevent  incompatible  development  around  civil  airports 
and  military  airports,  . . .however,  the  Hopedale  Airport 
...is  not  a  civil  airport  as  defined  by  HUD  ...and  the 
HUD  regulation  is  inapplicable.  Ultimately,  however,  we 
believe  that  the  HUD  regulations  are  some  indication  that 
the  housing  proposed  is  unsafe,  but  on  their  own  they  are 
not  dispositive. 

Finally,  the  developer  argues  that  the  inference  can  be 
drawn  from  the  Hopedale  zoning  bylaws  that  housing  can  be 
built  safely  on  the  site.  That  is,  because  the  site  is 
zoned  partly  residential  and  partly  commercial,  the 
bylaws  reflect  a  legislative  determination  that  the  area 
is  safe  for  at  least  some  uses.  The  argument  then  shifts 
to  whether  the  density  of  the  proposed  housing  creates 
more  risk  than  that  for  the  housing  now  permitted  as  of 
right  and  whether  residential  uses  generally  are  more  at 
risk  from  air  crashes  than  commercial  uses.  ....The  short 
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answer  to  all  of  this  is  that  simply  from  the  layout  of 
the  zones  .  .  .the  more  logical  inference  is  that  air 
safety  was  not  considered  at  all  when  the  bylaws  were 
drafted.  ...the  town's  failure  to  address  air  safety 
issues  does  not  preclude  it  from  raising  them  in  the 
context  of  a  comprehensive  permit,  we  believe  that  at 
least  on  the  facts  before  us  there  is  nothing  to  be 
gained  from  delving  more  deeply  into  what  is  permitted 
under  existing  zoning. 

...  It  is  not  surprising  that  this  review  of  the  legal 
framework  does  not  provide  a  clear-cut  answer  to  the 
safety  issue.  Historically,  we  have  found  that  cases 
involving  public  safety  are  particularly  likely  to  turn 
on  their  own  specific  facts  rather  than  on  general 
principles.  Thus,  we  turn  our  attention  to  the  purely 
factual  characteristics  of  this  site  and  the  airport 
adjacent  to  it. 

...The  expert's  testimony  fell  into  three  broad  areas: 
first,  general  practices  with  regard  to  development  at 
the  ends  of  runways;  second,  previous  crashes  near  the 
Hopedale  Airport;  and  third,  actual  aircraft  operations, 
both  generally  and  at  the  Hopedale  Airport.  We  will 
address  these  areas  in  turn. 

As  common  sense  and  all  the  experts  have  told  us, 
ideally,  land  at  the  end  of  airport  runways  is  left 
vacant,  and  housing  is  generally  one  of  the  less 
compatible  uses  for  such  a  location.  Nevertheless,  many 
airports  are  surrounded  by  development,  including 
housing.  Some  Massachusetts  airports  even  have  housing 
as  close  to  them  as  is  proposed  here.  The  developer 
introduced  evidence  of  eight  such  airports.  Two  of  these 
have  subsidized  housing  near  the  end  of  runways, 

Just  because  this  sort  of  development  has  been  permitted 
by  local  officials  in  those  towns,  however,  does  not 
necessarily  mean  that  it  is  safe,  nor  that  such 
development  in  Hopedale  would  be  safe.  If  we  had 
detailed  information  as  to  the  specific  facts  considered 
in  each  of  those  towns,  we  might  be  able  to  draw  such  an 
inference.  But  the  developer  did  not  provide  us  with  the 
details,  nor,  in  fairness,  did  the  Board  provide  us  with 
any  specifics  as  to  the  danger  it  claims  is  associated 
with  dense  development.  We  take  this  lack  of  evidence  on 
both  sides  to  be  an  indication  that  there  are  not 
generally  accepted  standards  within  either  the  aviation 
or  land  use  communities  as  to  when  development  at  the  end 
of  a  runway  is  safe.  In  general,  there  seems  to  be 
little  pattern  with  regard  to  development  near  airports. 
We  are  unwilling  to  draw  any  inference  from  these  other 
situations,  but  rather  believe  that  we  must  make  our  own 
judgement  on  this  issue  using  the  evidence  presented  in 
this  particular  case. 


...Previous  aircraft  crashes  at  the  Hopedale  Airport  are 
somewhat  more  helpful.  In  the  last  twenty-five  years, 
there  have  been  a  half  dozen  crashes g  ...These  incidents 
show  that  the  site  is  in  an  area  where  there  is  a  real 
danger  of  air  crashes.  Because  of  their  anecdotal 
nature,  though,  we  must  move  beyond  them  to  also  examine 
actual  aircraft  operations. 

The  Hopedale  Airport  is  by  all  accounts  a  generally  safe 
one.  ...For  a  number  of  reasons,  including  the  slope  of 
the  runway,  the  trees  on  the  development  site,  the 
prevailing  winds,  and  the  preferences  of  the  pilots,  the 
majority  of  takeoff s  and  landings  do  not  occur  over  the 
site.  To  a  certain  extent,  though,  for  these  same 
reasons,  the  takeoff s  and  landings  which  do  occur  over 
the  site  may  be  more  dangerous.  At  night,  when  risks 
also  increase,  use  of  the  airport  is  restricted  to 
aircraft  with  prior  permission,  and  takeoff s  and  landings 
are  not  usually  permitted  over  the  site.  These  factors, 
however,  are  not  sufficient  to  negate  the  danger  of  a 
crash  on  the  site. 

Crashes  are  unpredictable.  They  can  be  caused  by 
mechanical  failures,  weather  conditions,  or  pilot  error. 
Takeoff s  and  landings,  however,  are  critical  times  in 
flight.  This  is  particularly  true  for  the  many  single 
engine  aircraft  that  use  Hopedale  Airport  since  engine 
failure  can  have  disastrous  consequences.  If  a  crash  is 
to  occur,  there  is  a  substantial  likelihood  that  it  will 
be  on  takeoff  or  landing  because  of  the  critical 
operations  being  performed  by  the  pilot  and  because  of  a 
number  of  factors  limiting  the  margin  of  error  or  the 
room  for  recovery. 

The  danger  to  houses  at  the  end  of  a  runways  was 
implicitly  conceded  by  the  developer's  expert.  ...The 
developer's  expert  testified  that  originally  he  could  not 
support  the  proposal,  but  that  he  changed  his  mind  when 
all  of  the  houses  were  moved  out  of  the  RPZ  and  the 
developer  accepted  his  recommendation  that  all  trees  be 
removed  along  the  centerline  of  the  runway  through  the 
RPZ.  This  "grassy  area"  would  in  effect  create  an 
emergency  landing  area  extending  into  the  site,  which 
would  permit  a  plane  without  power  to  continue  straight 
ahead  and  land  safely. 

Unfortunately,  there  is  no  evidence  before  the  Committee 
that  the  developer  actually  changed  its  proposal  to 
incorporate  such  a  grassy  area.  In  fact,  since  much  of 
the  area  where  trees  would  have  to  be  removed  is 
wetlands,  it  is  very  likely  that  the  Wetlands  Protection 
Act  would  prohibit  such  a  change.  ...We  believe  that  it 
is  a  fair  inference  from  the  expert's  testimony  that  the 
project,  without  the  grassy  area,  is  unsafe. 
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On  balance,  based  upon  the  above  factual  analysis,  and, 
to  a  lesser  extent,  upon  the  guidance  provided  by  the  HUD 
regulations  regarding  Runway  Protection  Zones,  we  find 
that  the  risk  of  air  crashes  in  this  case  outweighs  the 
need  for  housing. 


The  Zoning  Board  of  Appeals  may  deny  a  comprehensive  permit 
for  a  proposed  development  which  presents  severe  adverse  impacts  on 
the  health  and  safety  of  a  community  and  which  cannot  be  mitigated 
by  imposing  reasonable  conditions.  Such  impacts  must  pose  a  severe 
threat  to  the  environment  or  to  public  safety. 

In  a  few  rare  cases  where  a  proposed  development  presented 
serious  health  or  safety  concerns,  the  Housing  Appeals  Committee 
has  upheld  the  local  denial  of  a  comprehensive  permit.  For 
example,  in  one  case  the  denial  was  upheld  where  the  proposed 
development  involves  the  potential  for  a  catastrophic  propane  gas 
explosion,  traffic  hazards  and  railroad  noise.  In  another  case, 
the  Housing  Appeals  Committee  upheld  the  local  denial  where  the 
proposed  development  presented  severe  fire  protection  problems. 

However,  municipalities  that  are  concerned  about  development 
near  airports,  should  not  rely  on  the  Hopedale  decision.  The 
Housing  Appeals  Committee  clearly  decided  this  case  on  the 
particular  facts  presented,  rather  than  on  any  general  principles 
relating  to  air  safety.  Under  different  circumstances,  the  Housing 
Appeals  Committee  might  override  the  local  denial  and  approve  the 
housing  development. 

The  Massachusetts  Aeronautics  Commission  has  encouraged 
communities  to  regulate  development  in  the  vicinity  of  airports. 
Municipalities  are  authorized  to  do  so  by  M.G.L.  Chapter  90, 
Sections  40A-40I.  The  Massachusetts  Aeronautics  Commission  has 
also  prepared  a  model  bylaw  communities  should  review  their  local 
zoning  regualtions  as  the  Hopedale  decision  serves  as  a  reminder 
that  uses  that  are  permitted  to  locate  near  airports  may  pose 
significant  safety  hazards.  A  community  which  has  made  a  thorough 
and  conscientious  effort  to  deal  with  air  safety  issues  will  be 
likely  to  have  its  assessment  upheld,  whereas  a  municipality  which 
has  not  done  so  is  likely  to  have  its  decision  carefully 
scrutinized  by  the  state,  with  unpredictable  results. 

We  wish  to  thank  Werner  Lohe,  Counsel  for  the  Housing  Appeals 
Committee,  for  his  advice  and  input  in  the  preparation  of  this  Land 
Use  Manager.  Questions  concerning  the  comprehensive  permit  process 
or  the  Low  and  Moderate  Income  Housing  Law  should  be  directed  to 
Mr.  Lohe  at  (617)  727-7078. 

In  the  next  issue  of  the  Land  Use  Manager  we  will  look  at  yet 
another  case  by  the  Massachusetts  Appeals  Court  dealing  with  the 
single  and  two-family  protection  provisions  of  the  Zoning  Act. 
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FOOTPRINT  THEORY  OVERTURNED 


Over  the  last  few  years,  there  have  been  a  number  of  Land 
Court  cases  that  have  decided  that  a  landowner  was  entitled 
to  the  issuance  of  a  building  permit  based  on  the  so-called 
footprint  theory.  In  those  cases,  the  Land  Court  held  that 
an  extension,  alteration  or  change  within  the  existing 
footprint  of  a  nonconforming  single-family  structure  was 
permitted  as  a  matter  of  right  provided  such  extension, 
alteration  or  change  did  not  create  any  new  zoning 
violation.  See  Land  Use  Manager.  Volume  8,  Edition  No.  7. 

In  Goldhirsh  v.  McNear.  32  Mass.  App.  Ct.  455  (1992) ,  the 
Massachusetts  Appeals  Court  overturned  the  footprint  theory 
and  decided  that  the  Zoning  Enforcement  Officer  must  refer 
requests  for  extensions,  alterations  or  changes  to 
nonconforming  single-family  structures  to  the  Zoning  Board 
of  Appeals.  In  this  important  land  use  case,  the  court  has 
also  clarified  that  unlike  other  nonconforming  structures, 
a  nonconforming  single  and  two-family  structure  can 
increase  or  create  a  new  nonconformity  without  obtaining  a 
variance  provided  the  local  review  board  finds  that  the 
extension,  alteration  or  change  will  not  be  substantially 
more  detrimental  than  the  existing  nonconforming  structure 
to  the  neighborhood. 

The  first  paragraph  of  Chapter  40A,  Section  6  of  the  Zoning 
Act  has  to  rate  as  one  of  the  most  difficult  provisions  of 
state  law  to  interpret.  Although  the  Goldhirsh  decision 
clarifies  a  few  more  gray  areas,  it  has  exposed  a  few  more 
difficult  issues.  Let  us  take  a  closer  look. 
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In  the  late  nineteenth  century,  a  carriage  house  was  built  on  an 
estate  in  Manchester.  It  was  situated  only  a  few  feet  from  a  side 
lot  line.  In  1945,  Manchester  adopted  a  zoning  bylaw.  The  property 
was  zoned  for  single-family  residential  use.  By  definition,  an 
accessory  use  did  not  include  dwellings.  However,  a  garage  or 
stable  could  be  used  as  living  quarters  for  an  employee  of  the 
owner  of  the  house  to  which  the  garage  or  stable  was  accessory.  The 
carriage  house  did  not  meet  the  new  side  yard  requirements  and  was, 
therefore,  a  nonconforming  structure. 

In  September,  1952,  the  carriage  house  was  conveyed  out  from  the 
main  estate.  The  structure  was  converted  to  a  single-family 
dwelling  sometime  between  1952  and  1953.  In  1953,  a  variance  from 
the  street  setback  requirements  was  granted  so  that  a  one-car 
garage  and  a  "wind-way"  could  be  built. 

In  1955,  the  owner  decided  to  sell  the  property  but  the  buyer  was 
concerned  about  whether  the  structure  could  be  used  lawfully  as  a 
single-family  residence.  The  Zoning  Board  of  Appeals  granted  a 
variance  allowing  the  carriage  house  to  be  used  as  a  private 
dwelling  in  its  present  location.  The  McNear  family  purchased  the 
property. 

In  1987,  McNear  filed  an  application  with  the  Building  Inspector 
seeking  to  replace  existing  dormers  with  a  full  second  level  to  the 
carriage  house.  Reasoning  that  this  work  would  be  a  vertical 
expansion  of  the  carriage  house  within  its  original  footprint,  the 
Building  Inspector  granted  the  application.  After  many  of  the 
improvements  had  been  undertaken,  Goldhirsh,  an  abutter,  requested 
that  the  Building  Inspector  enforce  the  zoning  bylaw.  Upon  further 
review,  the  Building  Inspector  determined  that  since  the  property 
had  been  the  subject  of  a  variance  in  1955,  McNear  would  need  a 
variance  before  he  could  continue  with  the  work.  The  Zoning  Board 
of  Appeals  decided  that  McNear  had  the  right  to  expand  vertically 
within  the  structure's  original  footprint  as  a  matter  of  right. 

The  Land  Court  judge  concluded  that  since  the  carriage  house  could 
have  been  legally  used  for  residential  purposes  under  the  194  5 
zoning  bylaw,  even  if  not  enlarged,  the  1955  variance  was 
immaterial  because  it  was  the  structure  and  not  the  use  which  was 
nonconforming.  The  judge  also  ruled  that  McNear  was  entitled  to 
make  the  changes  as  a  matter  of  right  because  the  additions  and 
alterations  were  within  the  preexisting  footprint. 

THE  VARIANCE  ISSUE 

Goldhirsh  claimed  that  the  carriage  house  was  not  entitled  to  be 
treated  as  a  nonconforming  single-family  structure.  He  argued  that 
in  order  for  a  single-family  structure  to  obtain  nonconforming 
status,  the  Zoning  Act  and  the  Manchester  Zoning  Bylaw  required 
that  a  structure  must  be  used  as  a  residence  at  the  time  of  the 
enactment  of  the  zoning  regulation  which  makes  the  structure 
nonconforming.  Since  there  was  no  evidence  to  show  that  anyone 
resided  in  the  carriage  house  in  1945,  Goldhirsh  concluded  that  the 
carriage  house  could  not  thereafter  be  used  lawfully  as  a  dwelling 
without  a  variance.  Citing  Mendes  v.  Board  of  Appeals  of 
Barnstable.  28  Mass.  App.  Ct.  527  (1990),  Goldhirsh  argued  that  the 
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1955  variance  did  not  afford  the  carriage  house  protection  as  a 
nonconforming  structure. 

In  Mendes,  the  owners  of  a  certain  parcel  of  land  were  granted  use 
variances  to  erect  a  construction  building  and  operate  a  storage 
yard  for  construction  materials.  The  parcel  was  located  in  a 
residential  zone  where  such  uses  were  not  permitted.  After  the  use 
variances  were  granted,  the  town  of  Barnstable  amended  its  zoning 
bylaw  to  prohibit  use  variances  in  certain  areas  of  the  community. 
The  construction  building  and  storage  yard  were  located  in  such  an 
area.  The  owners  of  the  construction  business  wished  to  add  a 
building  to  their  existing  use.  Because  of  the  zoning  change,  they 
were  unable  to  petition  the  Zoning  Board  of  Appeals  for  a  use 
variance.  However,  the  owners  applied  for  a  special  permit  pursuant 
to  a  provision  of  the  zoning  bylaw  authorizing  the  Board  to  grant 
a  special  permit  for  an  increase  in  the  size  of  an  existing 
nonconforming  building  or  an  extension  of  a  nonconforming  use  on 
the  same  lot.  This  particular  provision  expanded  on  the  Section  6 
"finding"  provision  of  the  Zoning  Act.  The  owners  argued  that  their 
business  was  a  lawful  nonconforming  use. 

The  Appeals  Court  disagreed  and  noted  that  the  flaw  in  the  owners' 
argument  was  the  failure  to  appreciate  the  statutory  meaning  of  the 
phrase  "nonconforming  use."  The  Court  found  that  "a  use  achieves 
the  status  of  nonconformity  for  statutory  purposes  if  it  precedes 
the  coming  into  being  of  the  zoning  regulation  which  prohibits  it." 
Since  the  use  of  the  parcel  for  the  construction  business  began 
after  the  locus  was  already  zoned  for  residential  use,  the  Court 
concluded  that  the  business  was  not  entitled  to  be  treated  as  a 
nonconforming  use.  Simply  put,  the  grant  of  a  use  variance  does  not 
create  a  nonconforming  use. 

The  Court,  in  Goldhirsh.  concluded  that  the  issuance  of  the  1955 
variance  was  immaterial.  That  the  carriage  house  might  not  have 
been  occupied  as  a  residence  in  1945  did  not  change  the  fact  that 
the  property  was  in  a  district  zoned  for  residential  use.  If  the 
structure  had  been  situated  farther  back  from  the  side  lot  line, 
its  use  as  a  residence  would  have  been  lawful  without  a  variance. 
The  Court  noted  that  the  Mendes  case  was  not  applicable  since  the 
building  in  Mendes  was  not  in  existence  when  the  bylaw  was  adopted 
and  the  variance  allowed  the  owners  to  construct  a  commercial 
building  in  a  residential  zone.  The  Court  took  the  variance  issue 
one  step  further.  They  noted  that  even  if  the  carriage  house  could 
not  have  been  used  as  a  single-family  residence  without  the 
granting  of  a  use  variance,  the  carriage  house  would  still  be 
entitled  to  be  treated  as  a  nonconforming  residential  structure.  In 
determining  whether  a  single-family  structure  is  entitled  to  be 
treated  as  a  nonconforming  structure,  the  Court  concluded  that  the 
appropriate  focus  is  not  how  or  when  the  nonconforming  building 
came  to  be  used  as  a  single-family  dwelling  but  whether  the 
proposed  changes  to  the  nonconforming  structure  will  increase  its 
nonconforming  nature. 

The  Goldhirsh  case  was  the  first  opportunity  the  Appeals  Court  had 
to  review  the  single  and  two-family  nonconforming  protection  issue 
since  the  Massachusetts  Supreme  Judicial  Court  decided  Rockwood  v. 
The  Snow  Inn  Corp..  409  Mass.  361  (1991).  In  Rockwood .  the  Court 
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determined  that  extensions  or  changes  to  nonconforming  structures 
must  comply  with  current  zoning  requirements.  Snow  Inn  was  a 
nonconforming  structure  because  it  did  not  comply  with  the  setback 
requirements  of  the  Harwich  Zoning  Bylaw.  Snow  Inn  proposed  a 
project  which  would  have  increased  its  building  lot  coverage.  The 
Harwich  Zoning  Bylaw  contained  a  maximum  lot  coverage  provision 
restricting  building  coverage  to  no  more  than  fifteen  percent  of 
the  lot.  The  proposed  changes  and  extensions  resulted  in  the  Inn 
exceeding  the  Zoning  Bylaw's  lot  coverage  requirement.  The  Harwich 
Zoning  Bylaw  mirrored  the  Section  6  finding  provision  of  the  Zoning 
Act  and  authorized  the  Zoning  Board  of  Appeals  to  grant  a  special 
permit  allowing  a  change  to  a  nonconforming  structure  provided  such 
change  would  not  be  substantially  more  detrimental  to  the 
neighborhood  than  the  existing  nonconforming  structure.  At  issue 
before  the  Court  was  whether  the  Zoning  Act  or  the  Harwich  Zoning 
Bylaw  authorized  the  issuance  of  a  special  permit  when  the  proposed 
change  would  violate  existing  zoning  requirements. 

The  Supreme  Court  decided  that  the  first  and  second  sentence  of  the 
first  paragraph  of  Section  6  of  the  Zoning  Act  "permits  extensions 
and  changes  to  nonconforming  structures  if  (1)  the  extensions  or 
changes  themselves  comply  with  the  ordinance  or  by-law,  and  (2)  the 
structures  as  extended  or  changed  are  found  to  be  not  substantially 
more  detrimental  to  the  neighborhood  than  the  preexisting 
nonconforming  structure  or  structures ...  . "  The  Court  went  on 
further  to  state  that  "  [A]s  to  a  single  or  two-family  residence, 
structures  to  which  the  statute  appears  to  give  special  protection, 
the  zoning  ordinance  or  by-law  applies  to  a  reconstruction, 
extension,  or  change  that  would  intensify  the  existing 
nonconformities  or  result  in  additional  ones." 

After  the  Rockwood  decision,  it  was  unclear  whether  any 
reconstruction,  extension  or  change  which  would  increase  the 
nonconforming  nature  of  a  single  or  two-family  structure  would  be 
permissible,  absent  a  variance  from  the  Zoning  Board  of  Appeals. 
Did  Rockwood  prohibit  a  Zoning  Board  of  Appeals  from  making  a 
finding  or  granting  a  special  permit  under  the  Section  6  finding 
provision  for  a  reconstruction,  extension  or  change  which  would 
violate  current  zoning  requirements?  Could  such  activity  only  be 
authorized  if  it  met  the  harsh  criteria  for  the  grant  of  a 
variance? 

The  Appeals  Court,  in  Goldhirsh,  restated  its  position  that  a 
reconstruction,  extension  or  change  to  a  single  or  two-family 
nonconforming  structure  which  would  not  comply  with  existing  zoning 
requirements  could  be  authorized  by  a  finding  or  special  permit. 
Citing  Willard  v.  Board  of  Appeals  of  Orleans.  25  Mass.  App.  Ct.  15 
(1987),  the  court  noted  that  an  application  for  changes  to  a  single 
or  two-family  nonconforming  structure  requires  "  a  board  of  appeals 
to  identify  the  particular  respect  or  respects  in  which  the 
existing  structure  does  not  conform  to  the  requirements  of  the 
present  by-law  and  then  determine  whether  the  proposed  alteration 
or  addition  would  intensify  the  existing  nonconformities  or  result 
in  additional  ones.  Should  the  board  conclude  that  there  will  be  no 
intensification  or  addition,  the  applicant  will  be  entitled  to  the 
issuance  of  a  special  permit.  If  the  conclusion  is  otherwise,  the 
applicant  will  be  required  to  show  that  the  change  will  not  be 
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substantially  more  detrimental  than  the  existing  nonconforming 
structure  or  use  to  the  neighborhood." 

The  Appeals  Court  appears  to  have  given  Zoning  Boards  of  Appeals  a 
special  permit  power  that  is  not  expressly  stated  in  the  Zoning 
Act.  If  a  Zoning  Board  of  Appeals  determines  that  a  certain 
activity  will  not  increase  the  nonconforming  nature  of  a  single  or 
two-family  structure,  they  must  issue  a  special  permit.  The  good 
news  is  that  a  change  to  a  nonconforming  single  family  structure 
can  be  authorized  by  special  permit.  A  finding  or  special  permit 
finding  may  authorize  a  change  which  does  not  comply  with  existing 
zoning  requirements.  The  bad  news  is  that  all  changes  to 
nonconforming  single  family  structures  must  be  reviewed  by  the 
Zoning  Board  of  Appeals. 

THE  FOOTPRINT  THEORY 

Prior  to  Goldhirsh,  the  Land  Court  decided  in  a  number  of  decisions 
that  if  a  proposed  change  to  a  nonconforming  single  or  two-family 
structure  was  within  the  existing  footprint  and  did  not  create  any 
new  zoning  violation,  the  landowner  was  entitled  to  a  building 
permit  as  a  matter  of  right.  It  was  only  where  the  proposed 
addition  to  a  nonconforming  single  or  two-family  structure  was 
outside  the  existing  footprint  that  the  landowner  needed  to  seek 
approval  from  the  Zoning  Board  of  Appeals.  In  Goldhirsh.  both  the 
Board  of  Appeals  and  the  Land  Court  Judge  determined  that  McNear 
had  a  right  to  expand  vertically  within  the  structure's  original 
footprint.  The  rationale  for  such  determination  was  since  the 
vertical  expansion  was  within  the  preexisting  foundational 
footprint,  the  change  could  not  result  in  an  increase  in  the 
structure's  nonconformity.  The  Court  did  not  agree. 

The  Appeals  Court  reviewed  the  Willard  decision  where  they  had 
found  that  an  addition  which  would  protrude  beyond  the  existing 
footprint  constituted  an  increase  in  the  nonconforming  nature  of 
the  structure.  The  Court  remarked  that  Willard  does  not  support  the 
proposition  that  there  will  never  be  an  increase  in  a  structure's 
nonconforming  nature  where  the  proposed  alterations  are  confined  to 
the  existing  footprint.  In  reaching  this  conclusion,  the  Court 
stated  that  whether  "  the  addition  of  a  second  level  to  the 
carriage  house  will  intensify  the  nonconformity  is  a  matter  which 
must  be  determined  by  the  board  in  the  first  instance.  The  fact 
that  there  will  be  no  enlargement  of  the  foundational  footprint  is 
but  one  factor  to  be  considered  in  making  the  necessary 
determinations  or  findings."  The  case  was  remanded  to  the  Board  of 
Appeals  for  further  proceedings. 

The  Goldhirsh  decision  will,  in  many  communities,  dramatically 
increase  the  workload  of  the  Zoning  Board  of  Appeals.  Except  for 
alterations  which  do  not  intensify  or  change  the  use  of  a 
nonconforming  single  or  two-family  structure,  any  change  will 
require  a  Zoning  Board  of  Appeal's  review.  Communities  may  wish  to 
consider  amending  their  local  zoning  regulations  to  permit  certain 
changes  as  a  matter  of  right.  Clarifying  what  will  constitute  an 
"increase  in  the  nonconforming  nature"  would  appear  not  to  be 
inconsistent  with  the  Court's  decision  in  McLaughlin  v.  City  of 
Brockton.  32  Mass.  App.  Ct.  930  (1992) . 
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PROCESS  FOR  APPROVING  BUILDING  LOTS 
LACKING  ADEQUATE  FRONTAGE 


Frequently  a  landowner  wishes  to  create  a  building  lot 
which  would  not  meet  the  minimum  frontage  requirement  of 
the  local  zoning  bylaw.  As  a  Building  Inspector,  or  member 
of  a  Planning  Board  or  Zoning  Board  of  Appeals,  you  have 
probably  been  asked  by  a  local  property  owner  what  he  or 
she  must  do  to  get  approval  for  a  building  lot  which  does 
not  meet  the  frontage  requirement  specified  in  the  local 
zoning  bylaw. 

Recently,  in  Sequin  v.  Planning  Board  of  Upton.  3  3  Mass. 
App.  Ct.  374  (1992),  the  Massachusetts  Appeals  Court 
reviewed  the  process  for  approving  building  lots  lacking 
the  necessary  frontage. 

The  Seguins  wished  to  divide  their  property  into  two  lots 
for  single  family  use.  One  lot  had  the  required  frontage  on 
a  paved  public  way.  The  other  lot  had  98.44  feet  of 
frontage  on  the  same  public  way.  The  Seguins  applied  for 
and  were  granted  a  variance  from  the  100  foot  frontage 
requirement  of  the  Upton  Zoning  Bylaw.  Upon  obtaining  the 
variance,  the  Seguins  submitted  a  plan  to  the  Planning 
Board  seeking  the  Board's  endorsement  that  approval  under 
the  Subdivision  Control  Law  was  not  required.  The  Planning 
Board  denied  endorsement  on  the  ground  that  one  of  the  lots 
shown  on  the  plan  lacked  the  frontage  required  by  the  Upton 
Zoning  Bylaw.  Rather  than  resubmitting  the  plan  as  a 
subdivision  plan  for  approval  by  the  Planning  Board 
pursuant  to  Section  81-U  of  the  Subdivision  Control  Law, 
the  Seguins  appealed  the  Planning  Board's  denial  of  the  ANR 
endorsement . 
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Whether  a  plan  requires  approval  or  not  rests  with  the  definition 
of  "subdivision"  as  found  in  MGL,  Chapter  41,  Section  81-L.  A 
"subdivision"  is  defined  in  Section  81-L  as  the  "division  of  a 
tract  of  land  into  two  or  more  lots,"  but  there  is  an  exception  to 
this  definition. 

A  division  of  land  will  not  constitute  a  "subdivision"  if,  at  the 
time  it  is  made,  every  lot  within  the  tract  so  divided  has  the 
required  frontage  on  a  certain  type  of  way.  MGL,  Chapter  41, 
Section  81-L  states  that  a  subdivision  is: 

"the  division  of  a  tract  of  land  into  two 
or  more  lots. .. [except  where]  every  lot 
within  the  tract  so  divided  has 
frontage. . .of  at  least  such  distance  as 
is  then  required  by  zoning. . .ordinance  or 
by-law  if  any... and  if  no  distance  is  so 
required,  such  frontage  shall  be  of  at 
least  twenty  feet." 

The  only  pertinent  zoning  requirement  for  determining  whether  a 
plan  depicts  a  subdivision  is  frontage.  The  Seguins  argued  that 
the  words  "frontage. . .of  at  least  such  distance  as  is  then  required 
by  zoning. . .by-law"  should  be  read  as  referring  to  the  98.44  foot 
frontage  allowed  by  the  Zoning  Board's  variance,  with  the  result 
that  each  lot  shown  on  the  plan  had  the  required  frontage.  In 
making  their  argument  that  their  plan  was  entitled  to  an  ANR 
endorsement,  the  Seguins  relied  on  previous  court  cases  which  had 
held  that  the  required  frontage  requirement  of  the  Subdivision 
Control  Law  is  met  when  a  special  permit  is  granted  approving  a 
reduction  in  lot  frontage  from  what  is  normally  required  in  the 
zoning  district. 

In  Havnes  v.  Grasso.  353  Mass.  731  (1968)  ,  the  court  reviewed  a 
zoning  bylaw  provision  which  had  been  adopted  by  the  town  of 
Needham.  The  bylaw  empowered  the  Board  of  Appeals  to  grant  special 
permits  authorizing  a  reduction  from  the  minimum  lot  area  and 
frontage  requirements  of  the  bylaw.  Before  granting  such  special 
permits,  the  Board  of  Appeals  had  to  make  one  of  the  following 
findings: 

a.  Adjoining  areas  have  been  previously 
developed  by  the  construction  of 
buildings  or  structures  on  lots  generally 
smaller  than  is  prescribed  by  (the  bylaw) 
and  the  standard  of  the  neighborhood  so 
established  does  not  reasonably  require  a 
subdivision  of  the  applicant's  land  into 
lots  as  large  as  (required  by  the  bylaw)  . 

b.  Lots  as  large  as  (required  by  the 
bylaw)  would  not  be  readily  saleable  and 
could  not  be  economically  or 
advantageously  used  for  building  purposes 
because  of  the  proximity  of  the  land  to 
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through  ways  bearing  heavy  traffic,  or  to 
a  railroad,  or  because  of  other  physical 
conditions  or  characteristics  affecting 
it  but  not  affecting  generally  the  zoning 
district. 

The  Board  of  Appeals  granted  a  special  permit  which  authorized  the 
creation  of  two  lots  having  less  lot  area  and  frontage  than 
normally  required  by  the  zoning  bylaw.  On  appeal,  it  was  argued 
that  the  creation  of  the  two  lots  was  a  matter  within  the 
jurisdiction  of  the  Planning  Board  because  the  division  of  land 
creating  lots  lacking  the  necessary  frontage  was  governed  by  the 
Subdivision  Control  Law.  The  court  ruled  that  the  Planning  Board 
did  not  have  jurisdiction  as  there  was  no  subdivision  of  land 
requiring  approval  under  the  Subdivision  Control  Law.  The  court 
found  that  the  requirement  that  each  lot  has  frontage  of  at  least 
such  distance  as  required  by  the  zoning  bylaw  was  met  by  the 
granting  of  the  special  permit.  The  court  further  noted  that  this 
was  not  a  variance  from  the  zoning  law  but  a  special  application  of 
its  terms. 

The  court  reached  the  same  conclusion  in  Adams  v.  Board  of  Appeals 
of  Concord.  356  Mass.  709  (1970)  ,  where  the  Concord  Zoning  Bylaw 
authorized  the  Board  of  Appeals  to  approve  garden  apartment 
developments  having  less  than  the  minimum  frontage  requirement  of 
the  bylaw.  The  court  found  that  a  lot,  having  less  frontage  than 
normally  required  by  the  zoning  bylaw  but  which  has  been  authorized 
by  special  permit,  met  the  frontage  requirement  of  the  zoning  bylaw 
and  the  Subdivision  Control  Law.  Since  the  reduced  frontage  for  the 
garden  apartment  plan  had  been  approved  by  special  permit,  the 
Planning  Board  was  authorized  to  endorse  the  plan  approval  not 
required. 

The  distinction  in  the  Seguin  case  was  that  the  Seguins  received  a 
variance  to  create  a  lot  lacking  the  frontage  normally  required  by 
the  zoning  bylaw.  The  court  found  that  a  plan  showing  a  lot  having 
less  than  the  required  frontage,  even  if  the  Zoning  Board  of 
Appeals  had  granted  a  frontage  variance  for  the  lot,  was  a 
subdivision  plan  which  required  approval  under  the  Subdivision 
Control  Law.  In  holding  that  the  Seguins'  plan  was  not  entitled  to 
an  approval  not  required  endorsement  from  the  Planning  Board,  the 
court  noted  its  previous  decision  in  Arrigo  v.  Planning  Board  of 
Franklin,  12  Mass.  App.  Ct.  802  (1981)  .  In  that  case,  the  court 
analyzed  the  authority  of  a  Planning  Board  to  waive  strict 
compliance  with  the  frontage  requirement  specified  in  the 
Subdivision  Control  Law. 

Landowners,  in  Arrigo.  wished  to  create  a  building  lot  which  would 
not  meet  the  minimum  lot  frontage  requirement  of  the  zoning  bylaw. 
The  minimum  lot  frontage  requirement  was  200  feet,  and  the  minimum 
lot  area  requirement  was  40,000  square  feet.  They  petitioned  the 
Zoning  Board  of  Appeals  for  a  variance  and  presented  the  Board  with 
a  plan  showing  two  lots,  one  with  5.3  acres  and  2  00  feet  of 
frontage,  and  the  other  lot  with  4.7  acres  and  18  6.71  feet  of 
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frontage.  The  Board  of  Appeals  granted  a  dimensional  variance  for 
the  lot  which  had  the  deficient  frontage.  Upon  obtaining  the 
variance,  the  landowners  applied  to  the  Planning  Board  for  approval 
of  a  plan  showing  the  two  lot  subdivision. 

The  Planning  Board  waived  the  200  foot  frontage  requirement  for  the 
substandard  lot  pursuant  to  the  Subdivision  Control  Law  and 
approved  the  two  lot  subdivision.  MGL,  Chapter  41,  Section  81-R, 
authorizes  a  Planning  Board  to  waive  the  minimum  frontage 
requirement  of  the  Subdivision  Control  Law  provided  the  Planning 
Board  determines  that  such  waiver  is  in  the  public  interest  and  not 
inconsistent  with  the  intent  and  purpose  of  the  Subdivision  Control 
Law.  As  stated  earlier,  the  minimum  frontage  requirement  of  the 
Subdivision  Control  Law  is  found  in  MGL,  Chapter  41,  Section  81-L, 
which  states  that  the  lot  frontage  is  the  same  as  is  specified  in 
the  local  zoning  bylaw,  or  20  feet  in  those  cases  where  the  local 
zoning  bylaw  does  not  specify  a  minimum  lot  frontage. 

In  deciding  the  Arriao  case,  the  Massachusetts  Appeals  Court  had 
the  opportunity  to  comment  on  the  fact  that  the  Planning  Board  and 
the  Zoning  Board  of  Appeals  are  faced  with  different  statutory 
responsibilities  when  considering  the  question  of  creating  a 
building  lot  lacking  minimum  lot  frontage.  Although  MGL,  Chapter 
41,  Section  81-R  gives  the  Planning  Board  the  authority  to  waive 
the  frontage  requirement  for  the  purposes  of  the  Subdivision 
Control  Law,  the  court  stressed  that  the  authority  of  the  Planning 
Board  to  waive  frontage  requirements  pursuant  to  81-R  should  not  be 
construed  as  authorizing  the  Planning  Board  to  grant  zoning 
variances.  The  court  noted  that  there  is  indeed  a  significance 
between  the  granting  of  a  variance  for  the  purposes  of  the  Zoning 
Act  and  approval  of  a  subdivision  plan  pursuant  to  the  Subdivision 
Control  Law.  On  this  point,  the  court  summarized  the  necessary 
approvals  in  order  to  create  a  building  lot  lacking  minimum  lot 
frontage. 

In  short,  then,  persons  in  the  position  of  the 
Mercers,  seeking  to  make  two  building  lots 
from  a  parcel  lacking  adequate  frontage,  are 
required  to  obtain  two  independent  approvals: 
one  from  the  planning  board,  which  may  in  its 
discretion  waive  the  frontage  requirement 
under  the  criteria  for  waiver  set  out  in  G.L. 
c.  41,  s.  81R,  and  one  from  the  board  of 
appeals,  which  may  vary  the  frontage 
requirement  only  under  the  highly  restrictive 
criteria  of  G.L.  c.  40A,  s.  10.  The  approvals 
serve  different  purposes,  one  to  give 
marketability  to  the  lots  through  recordation, 
the  other  to  enable  the  lots  to  be  built  upon. 
The  action  of  neither  board  should,  in  our 
view,  bind  the  other,  particularly  as  their 
actions  are  based  on  different  statutory 
criteria. 
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Absent  a  zoning  bylaw  provision  authorizing  a  reduction  in  lot 
frontage  by  way  of  the  special  permit  process,  an  owner  of  land 
wishing  to  create  a  building  lot  which  will  have  less  than  the 
required  lot  frontage  needs  to  obtain  approval  from  both  the  Zoning 
Board  of  Appeals  and  the  Planning  Board.  A  zoning  variance  from  the 
Zoning  Board  of  Appeals  varying  the  lot  frontage  requirement  is 
necessary  in  order  that  the  lot  may  be  built  upon  for  zoning 
purposes.  It  is  also  necessary  that  the  lot  owner  obtain  a  frontage 
waiver  from  the  Planning  Board  for  the  purposes  of  the  Subdivision 
Control  Law. 

In  the  Arrigo  case,  the  landowners  had  submitted  a  subdivision  plan 
to  the  Planning  Board.  The  court  noted  that  without  obtaining  the 
frontage  waiver  the  plan  was  not  entitled  to  approval  as  a  matter 
of  law  because,  although  it  may  have  complied  with  the  Planning 
Board's  rules  and  regulations,  it  did  not  comply  with  the  frontage 
requirements  of  the  Subdivision  Control  Law.  After  the  Arrigo 
decision,  it  was  debatable  as  to  the  process  a  landowner  had  to 
follow  in  obtaining  a  frontage  waiver  from  the  Planning  Board. 
Rather  than  submitting  a  subdivision  plan,  another  view  was  that  a 
landowner  could  submit  a  plan  seeking  an  approval  not  required 
endorsement  from  the  Planning  Board  and  at  the  same  time  petition 
the  Board  for  a  frontage  waiver  pursuant  to  81-R.  If  the  Planning 
Board  granted  the  frontage  waiver  and  noted  such  waiver  on  the 
plan,  then  the  Board  could  endorse  the  plan  approval  not  required. 

The  Seauin  case  leaves  no  doubt  as  to  the  process  that  must  be 
followed  when  a  landowner  seeks  a  frontage  waiver  from  the  Planning 
Board.  If  a  lot  shown  on  a  plan  lacks  the  frontage  required  by  the 
zoning  bylaw,  then  the  plan  shows  a  subdivision  and  must  be 
reviewed  under  the  approval  procedure  specified  in  Section  81-U  of 
the  Subdivision  Control  Law.  The  Planning  Board  must  hold  a  public 
hearing  before  determining  whether  a  frontage  waiver  is  in  the 
public  interest  and  not  inconsistent  with  the  Subdivision  Control 
Law.  A  notation  that  a  frontage  waiver  has  been  granted  by  the 
Planning  Board  should  either  be  shown  on  the  plan  or  on  a  separate 
instrument  attached  to  the  plan  with  reference  to  such  instrument 
shown  on  the  plan.  It  is  unclear  whether  a  Planning  Board  must 
allow  the  Board  of  Health  45  days  to  comment  on  the  plan  when  the 
only  issue  before  the  Planning  Board  is  the  frontage  waiver.  We 
would  recommend  that  Planning  Boards  consider  amending  their  rules 
and  regulations  providing  for  a  shorter  review  period  when  a 
landowner  is  only  seeking  a  frontage  waiver  from  the  Planning 
Board.  A  Planning  Board  may  also  want  to  specify  a  fee  and  any 
relevant  information  that  should  be  submitted  with  the  plan. 

In  determining  whether  to  grant  a  frontage  waiver,  a  Planning  Board 
should  consider  if  the  frontage  is  too  narrow  to  permit  easy  access 
or  if  the  access  from  the  frontage  to  the  buildable  portion  of  the 
lot  is  by  a  strip  of  land  too  narrow  or  winding  to  permit  easy 
access.  In  the  Sequin  case,  the  court  noted  that  the  lot  appeared 
to  present  no  problem  and  indicated  that  the  Planning  Board  would 
be  acting  unreasonably  if  the  Seguins  submitted  a  subdivision  plan 
and  the  Board  did  not  approve  the  plan. 
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THE  ANR  PUZZLE 
ADEQUACY  OP  PUBLIC  WAYS 


Basically,  the  court  has  interpreted  the  Subdivision 
Control  Law  to  impose  three  standards  that  must  be  met  in 
order  for  lots  shown  on  a  plan  to  be  entitled  to  an 
endorsement  by  the  Planning  Board  that  "approval  under  the 
Subdivision  Control  Law  is  not  required." 

1.  The  lots  shown  on  such  plans  must  front  on  one  of  the 
three  types  of  ways  specified  in  MGL,  Chapter  41, 
Section  81-L. 


2 .  The  lots  shown  on  such  plan  must  meet  the  minimum 
frontage  requirement  as  specified  in  MGL,  Chapter  41, 
Section  81-L. 

3.  A  Planning  Board's  determination  that  the  vital 
access  to  such  lots  as  contemplated  by  MGL,  Chapter 
41,  Section  81-M,  otherwise  exists. 

The  necessity  that  the  Planning  Board  determines  that  the 
vital  access  exists  to  the  lots  shown  on  the  plan  before 
endorsing  an  ANR  plan  is  not  expressly  stated  in  the 
Subdivision  Control  Law.  The  vital  access  standard  has 
evolved  from  court  decisions.  The  decisions  were  concerned 
whether  proposed  building  lots  have  practical  access  and 
have  focused  on  the  following  two  issues: 

1.  Adequacy  of  the  way  on  which  the  proposed  lots  front; 
and 

2.  Adequacy  of  the  access  from  the  lots  onto  the  way. 
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In  Perry  v.  Planning  Board  of  Nantucket.  15  Mass.  App.  Ct.  144 
(1983)  ,  the  court  applied  the  adequacy  of  way  standard  to  a  public 
way.  Perry  submitted  a  two  lot  ANR  plan  to  the  Planning  Board.  Both 
lots  had  the  required  zoning  frontage  on  Oakland  Street  which  was 
a  way  that  had  appeared  on  town  plans  since  1927.  The  County 
Commissioners  of  Nantucket,  by  an  order  of  taking  registered  with 
the  Land  Court  in  1962,  took  an  easement  for  the  purposes  of  a 
public  highway.  The  public  way  had  never  been  constructed.  The 
Planning  Board  decided  that  the  plan  constituted  a  subdivision 
because  the  lots  did  not  front  on  a  public  way  as  defined  in  the 
Subdivision  Control  Law.  The  court  agreed. 

We  conclude  that  whatever  status  might  be  acquired 
by  ways  as  "public  ways"  for  purposes  of  other 
statutes  by  virtue  of  their  having  been  "laid  out,," 
such  ways  will  not  satisfy  the  requirement  of  the 
"public  way"  exemption  in  Section  81-L  ...  of  the 
subdivision  control  law,  unless  they  in  fact  exist 
on  the  ground  in  a  form  which  satisfies  the  .  .  . 
goals  of  Section  81-M  ...  . 

Relying  on  the  Perry  decision,  among  others,  the  Hingham  Planning 
Board,  in  Hutchinson  v.  Planning  Board  of  Hingham.  23  Mass.  App. 
Ct.  416  (1987)  ,  denied  endorsement  of  a  plan  where  all  the  lots 
shown  on  the  plan  abutted  an  existing  public  way.  Hutchinson 
proposed  to  divide  a  17.74  acre  parcel  on  Lazell  Street  in  Hingham 
into  five  lots.  Lazell  Street  was  a  paved  way  which  was  used  by  the 
public  and  maintained  by  the  town  of  Hingham.  Each  lot  met  the 
Hingham  zoning  bylaw  requirements.  The  Planning  Board  was  concerned 
about  traffic  safety  and  contended  that  the  plan  was  not  entitled 
to  an  ANR  endorsement  for  the  following  reasons: 

1.  Lazell  Street  did  not  have  sufficient  width, 
suitable  grades,  and  adequate  construction  to 
provide  for  the  needs  of  vehicular  traffic  in 
relation  to  the  proposed  use  of  land. 

2 .  The  frontage  did  not  provide  safe  and  adequate 
access  to  a  public  way. 

Lazell  Street  was  twenty  to  twenty-one  feet  wide  which  was  about 
the  same  width  as  other  streets  in  the  area.  The  court  found  that 
Lazell  Street  satisfied  the  purposes  of  the  Subdivision  Control  Law 
and  that  the  Planning  Board  exceeded  its  authority  in  refusing  to 
endorse  the  plan. 

In  sum,  where  there  is  access  that  a  public  way 
normally  provides,  that  is,  where  the  "street  is  of 
sufficient  width  and  suitable  to  accommodate  motor 
vehicle  traffic  and  to  provide  access  for  fire- 
fighting  equipment  and  other  emergency  vehicles," 
. . .  the  goal  of  access  under  81M  is  satisfied,  and 
8 IP  endorsement  is  required. 
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For  the  last  few  years,  the  Perry  and  Hutchinson  decisions 
represented  the  parameters  for  determining  the  adequacy  of  a  public 
way  for  the  purposes  of  an  ANR  endorsement.  Under  Perry .  if 
proposed  lots  shown  on  a  plan  abutted  an  unconstructed  public  way 
(paper  street)  ,  the  plan  was  not  entitled  to  an  endorsement.  If 
proposed  lots  shown  on  a  plan  abutted  a  paved  public  way,  in  line 
with  the  Hutchinson  decision,  then  the  plan  was  most  likely 
entitled  to  an  endorsement.  What  remained  unclear  was  whether  a 
plan  showing  lots  which  abutted  an  existing  substandard  or  unpaved 
public  way  was  entitled  to  an  ANR  endorsement.  In  previous 
decisions,  the  court  had  stated  that  Planning  Boards  are  authorized 
to  withhold  ANR  endorsement  in  those  unusual  situations  where  the 
"access  implied  by  the  frontage  is  illusory."  The  court,  however, 
had  not  had  the  opportunity  to  consider  the  "illusory"  standard  in 
relation  to  a  public  way  existing  on  the  ground  which  was  either 
unpaved  or  not  properly  maintained. 

Recently,  in  Sturdy  v.  Planning  Board  of  Hingham,  32  Mass.  App.  Ct. 
72  (1992) ,  the  court  had  to  determine  whether  a  public  way  having 
certain  deficiencies  provided  suitable  access  within  the  meaning  of 
the  Subdivision  Control  Law.  Sturdy  presented  a  plan  to  the 
Planning  Board  requesting  an  approval  not  required  endorsement.  The 
Planning  Board  denied  endorsement  and  Sturdy  appealed.  The  proposed 
lots  shown  on  the  plan  abutted  Side  Hill  Road  which  was  a  public 
way.  A  Superior  Court  judge  found  that  Side  Hill  Road  was  a 
passable  woods  road  of  a  dirt  substance  with  some  packed  gravel.  It 
was  approximately  eleven  to  twelve  feet  wide,  muddy  in  spots  and 
close  to  impassable  during  very  wet  portions  of  the  year.  The  road 
was  wide  enough  for  only  one  car  and  it  would  be  very  difficult  for 
large  emergency  vehicles  to  turn  onto  Side  Hill  Road  at  either  end. 

Whether  Sturdy 's  plan  was  entitled  to  an  ANR  endorsement  depended 
on  whether  the  access  that  Side  Hill  Road  afforded  was,  in  fact, 
illusory.  The  Superior  Court  judge  determined  that  the  plan  was 
entitled  to  the  ANR  endorsement  notwithstanding  any  deficiencies  in 
the  way.  The  Massachusetts  Appeals  Court  agreed. 

...  a  planning  board  may  withhold  the  ANR 
endorsement  (where  the  tract  has  the  required 
frontage  on  a  public  way)  only  where  the  access  is 
"illusory  in  fact."  ...  . 

Deficiencies  in  a  public  way  are  insufficient 
ground  for  denying  the  endorsement.  The  ANR 
endorsement  for  lots  fronting  on  a  public  way, 
provided  for  in  G.L.  c.41,  s.  81L,  is  a  legislative 
recognition  that  ordinarily  "lots  having  such  a 
frontage  are  fully  accessible,  and  as  the  developer 
does  not  contemplate  the  construction  of  additional 
access  routes,  there  is  no  need  for  supervision  by 
the  planning  board  on  that  score."  ...  Moreover, 
since  municipal  authorities  have  the  obligation  to 
maintain  such  ways,  there  is  already  public  control 
as  to  how  perceived  deficiencies,  if  any,  in  such 
public  ways  are  to  be  corrected 
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Another  interesting  issue  discussed  in  the  Sturdy  decision  was  the 
responsibility  of  a  municipality  to  repair  and  maintain  public  ways 
so  they  are  reasonably  safe  and  provide  access  for  emergency 
vehicles.  MGL,  Chapter  84,  Section  15  provides: 

If  a  person  sustains  bodily  injury  or  damage  in  his 
property  by  reason  of  a  defect  or  a  want  of  repair 
. . .  upon  a  way,  and  such  injury  or  damage  might 
have  been  prevented,  or  ...  might  have  been 
remedied  by  reasonable  care  and  diligence  on  the 
part  of  the  .  .  .  town  ...  he  may,  if  such  .  .  .  town 
. . .  had  or,  by  the  exercise  of  proper  care  and 
diligence,  might  have  had  reasonable  notice  of  the 
defect  or  want  of  repair  . . .  recover  damages 
therefor  from  such  . . .  town  ...  . 


Sturdy  brought  an  action  against  the  town  to  require  the  town  to 
repair  and  make  Side  Hill  Road  reasonably  safe  and  provide  access 
for  emergency  vehicles.  The  judge  ruled  that  such  relief  was  not 
appropriate  where  no  specific  criteria  exist  as  to  the  standard  to 
which  the  public  way  must  conform.  The  court  agreed. 


STURDY  V.  PLANNING  BOARD  OF  HINGHAM 

32  Mass.  App.  Ct.  72  (1992) 


Excerpts : 

Dreben,  J.  ... 

the  judge,  as  noted  earlier,  based  his  decision  to 
deny  discretionary  relief  in  the  nature  of  mandamus 
on  the  absence  of  any  specific  criteria  for 
maintaining  a  public  way.  . . .  the  "standard  of  duty 
[to  keep  a  way  in  repair]  is  not  an  absolute  or 
inflexible  one,  but  should  be  given  an  application 
which  is  related  to  the  character  of  the  way  and  to 
the  kind  and  amount  of  travel  at  the  location  of 
the  alleged  defect."  The  judge  correctly  noted  that 
the  "width,  surface,  drainage,  ingress  and  grades 
of  any  public  way  will  vary  dependent  upon  the 
usage  of  said  way  by  travelers  in  a  particular 
community."  Much  discretion  must  be  afforded  the 
town  in  this  regard,  particularly  because  of  the 
heavy  financial  pressures  on  local  government  . . . 
and  we  see  no  abuse  of  discretion  in  the  judge's 
declining  to  issue  an  order  to  the  town. 

The  parties  assumed  that  abutters  as  well  as 
injured  persons  who  come  within  G.L.  c.  84,  s.  15, 
have  a  private  right  of  action  against  a 
municipality  failing  to  make  repairs.  We  do  not 
reach  the  question  but  note  that  the  validity  of 
that  assumption  is  not  clear. 
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...  The  Commonwealth,  pursuant  to  G.L.  c.  84  ,  s. 
22,  ...  may  bring  an  action  against  a  town,  ... 
and,  in  addition  ,  under  G.  L.  c.  84,  s.  7, 
surveyors  of  highways  and  road  commissioners  have 
the  burden  to  see  that  the  town  performs  its  duty 
of  repair.  These  specific  remedies  afforded  by  the 
statute  suggests  that  an  additional  private  remedy 
for  abutters  is  not  implied.  There  appears  here  no 
special  legislative  concern  for  an  identifiable 
interest  of  a  group  of  which  the  plaintiff  is  a 
member  but  rather  a  concern  for  travelers  and  the 
public  generally.  . . .  The  cases  cited  by  the 
plaintiff  are  inapposite,  as  they  either  involve 
contractual  obligations  ...  or  different  statutes. 
We  have  been  directed  to  no  case  permitting  an 
abutter  to  require  a  municipality  to  repair  a 
street  under  G.  L.  c.  84,  s.  1.  The  cases 
suggesting  that  abutters  may  bring  mandamus  for  the 
construction  of  ways  .  .  .  were  brought  under  the 
predecessors  of  G.L.  c.  82  and  similar  statutes, 
and  not  of  G.  L.  c.  84. 


If  a  public  way  exists  in  some  form  and  is  passable,  according  to 
Sturdy,  then  a  plan  showing  lots  abutting  such  a  way  is  entitled  to 
ANR  endorsement.  If  a  public  way  has  never  been  constructed  (i.e., 
paper  street)  or  access  is  in  fact  illusory  (i.e.,  way  is  not 
passable)  ,  a  plan  showing  lots  abutting  such  a  way  would  not  be 
entitled  to  ANR  endorsement. 

A  public  way  which  is  passable  but  may  be  temporarily  unusable  at 
certain  times  of  the  year  may  pass  the  adequacy  of  access  test.  In 
Sturdy .  the  Superior  Court  judge  noted  that  the  way  was  close  to 
impassable  during  very  wet  portions  of  the  year.  We  assume  from 
the  decision  that,  although  more  difficult,  the  way  was  still 
passable  during  the  wet  season.  However,  in  Long  Pond  Estates  Ltd. 
v.  Planning  Board  of  Sturbridae.  406  Mass.  253  (1989)  ,  the  court 
decided  that  the  principal  access  to  a  lot  can  be  temporarily 
unavailable  provided  that  adequate  access  for  emergency  vehicles 
exists  on  another  way.  The  plan  showed  three  lots,  each  of  which 
had  adequate  frontage  on  a  public  way.  However,  a  portion  of  the 
way  was  within  a  flood  easement  held  by  the  United  States  Army 
Corps  of  Engineers,  and  was  periodically  closed  due  to  flooding. 
Between  1980  and  1988,  the  Corps  of  Engineers  closed  the  affected 
portion  of  the  public  way  on  an  average  of  33  1/2  days  a  year.  The 
court  found  that  the  plan  was  entitled  to  ANR  endorsement  because 
adequate  access  to  the  proposed  lots  was  available  via  ways  in  a 
neighboring  town  during  the  time  when  a  portion  of  the  public  way 
was  closed  due  to  flooding.  In  order  to  meet  the  Long  Pond 
variation,  a  landowner  must  show  that  the  public  way  meets  the 
vital  access  standard  and  a  second  means  of  access  is  also 
available  which  will  provide  adequate  access  for  the  purposes  of 
the  Subdivision  Control  Law. 
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THE  ANR  PUZZLE 
PRACTICAL  ACCESS  TO  BUILDING  LOTS 


As  we  noted  in  the  last  edition  of  the  Land  Use  Manager,  a 
Planning  Board,  before  endorsing  a  plan  "approval  under  the 
Subdivision  Control  Law  not  required"  (ANR) ,  must  determine 
that  practical  access  exists  to  the  lots  shown  on  such 
plan.  Whether  proposed  building  lots  have  practical  access 
is  dependent  on  the  following  two  issues: 


1.  Adequacy  of  the  way  on  which  the 
proposed  lots  front;  and 

2 .  Adequacy  of  the  access  from  the 
lots  onto  the  way. 


In  the  last  issue  of  the  Land  Use  Manager,  we  examined  a 
recent  court  decision  dealing  with  the  adequacy  of  the 
existing  public  way.  In  this  edition  of  the  Land  Use 
Manager .  we  will  review  a  few  court  decisions  dealing  with 
the  adequacy  of  the  access  from  the  lot  onto  the  way. 

Case  law  has  established  the  principle  that  each  lot  shown 
on  an  ANR  plan  must  be  able  to  access  onto  the  way  from  the 
designated  frontage.  Gifford  v.  Planning  Board  of 
Nantucket .  376  Mass.  801  (1978) ,  was  the  first  case  where 
the  court  had  the  opportunity  to  consider  this  issue. 
Gifford  dealt  with  a  most  unusual  plan  which  technically 
complied  with  the  requirements  of  the  Subdivision  Control 
Law  so  as  to  be  entitled  to  an  ANR  endorsement. 


/h 


p 


Donald  J.  Schmidt,  Editor 
100  Cambridge  Street 
Boston,  Massachusetts  02202 


617/727-3197 
1/800/392-6445 


The  Nantucket  Zoning  Bylaw  required  a  minimum  lot  frontage  of 
seventy-five  feet.  An  owner  of  a  forty-nine  acre  parcel  of  land 
submitted  a  plan  to  the  Planning  Board  showing  forty-six  lots  and 
requested  ANR  endorsement.  Each  of  the  forty-six  lots  abutted  a 
public  way  for  not  less  than  the  required  seventy-five  feet  of 
frontage.  However,  the  connection  of  a  number  of  the  lots  to  the 
public  way  was  by  a  long,  narrow  neck  turning  at  acute  angles  in 
order  to  comply  with  the  seventy-five  foot  frontage  requirement. 

One  lot  had  a  neck  which  was  1,185  feet  long,  having  seven  changes 
of  direction  before  it  reached  the  public  way.  The  neck  narrowed  at 
one  stage  to  seven  feet.  Another  lot  had  a  neck  which  was  1,160 
feet  long,  having  six  changes  of  direction  before  it  reached  the 
public  way  at  a  twelve  degree  angle.  Of  all  the  lots  shown  on  the 
plan,  the  necks  ranged  from  forty  to  1,185  feet  in  length.  Twenty- 
nine  necks  were  over  three  hundred  feet,  sixteen  were  over  five 
hundred  feet,  and  five  were  over  one  thousand  feet.  Thirty-two 
necks  changed  direction  twice  or  more,  while  nine  changed  three 
times,  one  four  times,  five  five  times,  one  six  times,  and  two 
seven  times.  Three  necks  narrowed  to  ten  feet  or  less  and  six  to 
not  more  than  twelve  feet. 

In  deciding  the  case,  the  court  looked  at  the  purposes  of  the 
Subdivision  Control  Law  as  stated  in  MGL,  Chapter  41,  Section  81M 
and  noted  that  "a  principal  object  of  the  law  is  to  ensure 
efficient  vehicular  access  to  each  lot  in  a  subdivision,  for 
safety,  convenience,  and  welfare  depend  critically  on  that  factor." 
The  court  noted  that  the  purpose  of  the  frontage  requirement  in  the 
Subdivision  Control  Law  is  to  make  certain  that  each  lot  "may  be 
reached  by  the  fire  department,  police  department,  and  other 
agencies  charged  with  the  responsibility  of  protecting  the  public 
peace,  safety  and  welfare." 

Under  ordinary  circumstances,  Planning  Board  approval  is  not 
required  when  the  lots  have  the  required  frontage,  are  fully 
accessible,  and  the  developer  does  not  contemplate  the 
construction  of  additional  access  routes.  However,  in  Gif ford,  the 
court  was  not  dealing  with  an  ordinary  plan.  In  reviewing  the  plan, 
it  was  found  that  it  would  be  most  difficult,  if  not  impossible,  to 
use  a  number  of  the  necks  so  that  there  was  no  practical  vehicular 
access  to  the  main  or  buildable  parts  of  the  lots.  The  court 
concluded  that  the  plan  was  an  obvious  attempt  to  circumvent  the 
purpose  and  intent  of  the  Subdivision  Control  Law  and  that  the  lots 
shown  on  the  plan  did  not  have  sufficient  frontage  as  contemplated 
by  the  Subdivision  Control  Law. 

Hrenchuk  v.  Planning  Board  of  Walpole,  8  Mass.  App.  Ct.  949  (1979) , 
was  the  first  case  after  Gifford  which  dealt  with  the  practical 
access  issue.  Hrenchuk  submitted  a  plan  to  the  Planning  Board 
requesting  an  ANR  endorsement.  All  the  lots  shown  on  the  plan 
abutted  Interstate  95,  a  limited  access  highway.  There  was  no  means 
of  vehicular  passage  between  the  highway  and  any  of  the  lots.  The 
lots  could  only  be  reached  by  use  of  a  thirty  foot  wide  private  way 
which  led  to  another  public  way  upon  which  one  of  the  nine  lots 
shown  on  the  plan  fronted.  The  court  determined  that  Hrenchuck  was 
not  entitled  to  an  ANR  endorsement,  and  his  plan  required  approval 
under  the  Subdivision  Control  Law. 
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One  of  the  more  interesting  cases  dealing  with  the  question  of 
whether  proposed  building  lots  have  practical  access  from  the  way 
to  the  lot  was  McCarthy  v.  Planning  Board  of  Edaartown.  381  Mass. 
86  (1980) .  McCarthy  submitted  a  plan  to  the  Planning  Board  for  an 
ANR  endorsement.  The  lots  shown  on  the  plan  had  at  least  one 
hundred  feet  of  frontage  on  a  public  way  which  was  the  minimum 
frontage  requirement  of  the  Edgartown  Zoning  Bylaw.  However,  the 
Martha's  Vineyard  Commission  (MVC)  had  adopted  certain  road  access 
requirements  which  were  applicable  in  the  town  of  Edgartown.  The 
pertinent  MVC  access  regulation  required  that  "any  additional 
vehicular  access  to  a  public  road  must  be  at  least  1,000  feet 
measured  on  the  same  side  of  the  road  from  any  other  vehicular 
access."  The  Planning  Board  denied  the  requested  endorsement. 

McCarthy  claimed  that  the  plan  did  not  show  a  subdivision  because 
every  lot  had  one  hundred  feet  of  frontage  on  a  public  way  as 
required  by  the  Edgartown  Zoning  Bylaw.  The  court  found  that  the 
MVC  requirement  deprived  McCarthy's  lots  of  vehicular  access  to  the 
public  way  so  the  lots  did  not  have  frontage  for  the  purposes  of 
the  Subdivision  Control  Law. 

Shortly  after  the  McCarthy  decision,  the  Appeals  Court  had  another 
opportunity  to  define  practical  access  in  Gallitano  v.  Board  of 
Survey  &  Planning  of  Waltham.  10  Mass.  App.  Ct.  269  (1980)  .  The 
Gallitanos  submitted  a  plan  to  the  Planning  Board  requesting  ANR 
endorsement.  The  plan  showed  four  lots,  each  meeting  the  zoning 
requirements  for  a  buildable  lot.  The  zoning  ordinance  did  not 
specify  any  minimum  frontage  requirement.  In  such  cases  where  a 
zoning  ordinance  or  bylaw  does  not  specify  any  frontage 
requirement,  MGL,  Chapter  41,  Section  81L  of  the  Subdivision 
Control  Law  requires  that  proposed  lots  must  have  a  minimum  of 
twenty  feet  of  frontage  in  order  for  such  lots  to  be  entitled  to  an 
ANR  endorsement.  Each  of  the  lots  shown  on  the  plan  had  at  least 
twenty  feet  of  frontage  on  a  public  way.  One  lot  had  twenty  feet  of 
frontage  and  was  no  wider  (or  narrower)  than  twenty  feet  for  a 
distance  of  seventy-six  feet  where  it  widened  to  permit  compliance 
with  the  width  and  yard  requirements  for  a  buildable  lot.  This  was 
the  lot  that  raised  the  most  concern  with  the  Planning  Board.  The 
Planning  Board  denied  endorsement  of  the  plan  apparently  inspired 
by  the  analysis  in  the  Gifford  case. 

The  Planning  Board  sought  to  establish  that  despite  literal 
compliance  with  the  lot  frontage  requirements  of  the  zoning 
ordinance,  the  lots  would  be  left  without  access  (or  without  easy 
access)  to  municipal  services.  The  Planning  Board  supported  its 
arguments  with  affidavits  from  city  officials  responsible  for  fire 
and  police  protection,  traffic  control,  and  public  works.  The 
affidavits  claimed  that  certain  lots  intersected  the  public  way  at 
so  acute  an  angle  as  to  make  entrance  by  vehicle  difficult  or 
impossible.  The  access  was  said  to  be  "blind  to  oncoming  traffic," 
thus  creating  a  traffic  hazard.  However,  the  court  noted  that  a 
zoning  ordinance  which,  like  Waltham' s,  requires  building  lots  to 
be  one  hundred  feet  wide,  but  allows  them  to  have  as  little  as 
twenty  feet  of  frontage,  contemplates  that  some  degree  of 
development  will  be  permissible  on  back  lots  exempt  from  Planning 
Board  control.  "Such  is  the  choice  made  by  a  municipality  which 
fails  to  expand  the  twenty  foot  minimum  frontage  requirement"  of 
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the  Subdivision  Control  Law.  In  deciding  against  the  Planning 

Board,  the  court  established  a  general  rule  to  guide  Planning 

Boards  in  determining  whether  access  exists  from  the  way  to  the 
lot. 

The  Gifford  case  does  preclude  mere  technical 
compliance  with  frontage  requirements  in  a  manner 
that  renders  impossible  the  vehicular  access  which 
frontage  requirements  are  intended  in  part  to 
ensure;  it  does  not  create  a  material  issue  of  fact 
whenever  municipal  officials  are  of  the  opinion 
that  vehicular  access  could  be  better  provided  for. 
As  a  rule  of  thumb,  we  would  suggest  that  the 
Gifford  case  should  not  be  read  as  applying  to  a 
plan,  such  as  the  one  before  us,  in  which  the 
buildable  portion  of  each  lot  is  connected  to  the 
required  frontage  by  a  strip  of  land  not  narrower 
than  the  required  frontage  at  any  point,  measured 
from  that  point  to  the  nearest  point  of  the 
opposite  sideline. 

In  Gifford.  the  court  noted  that  a  plan  is  entitled  to  ANR 
endorsement  if  the  lots  shown  on  the  plan  are  fully  accessible  and 
the  developer  does  not  contemplate  the  construction  of  additional 
access  routes.  If  each  lot  has  practical  access  from  the  way  to  the 
lot,  the  fact  that  a  landowner  may  propose  to  construct  a  common 
driveway  is  not  a  reason  to  deny  ANR  endorsement.  In  Fox  v. 
Planning  Board  of  Milton.  24  Mass.  App.  Ct.  572  (1987) ,  the  court 
held  that  a  proposed  common  driveway  was  not  relevant  in 
determining  ANR  endorsement.  Fox  owned  a  parcel  of  land  which 
abutted  the  Neponset  Valley  Parkway.  He  submitted  a  plan  to  the 
Planning  Board  for  an  ANR  endorsement.  The  plan  showed  the  division 
of  his  parcel  into  four  lots.  Each  lot  abutted  parkway  land  for  a 
distance  of  150  feet  which  was  the  minimum  frontage  requirement  of 
the  Milton  Zoning  Bylaw.  The  proposed  lots  were  separated  from  the 
paved  portion  of  the  parkway  by  a  greenbelt  which  was  approximately 
175  feet  wide.  Fox  had  obtained  an  access  permit  from  the 
Metropolitan  District  Commission  for  a  "T"  shaped  common  driveway 
connecting,  at  the  base,  to  the  paved  road  and,  at  the  top,  to  the 
four  lots  where  they  abutted  the  greenbelt.  The  proposed  common 
driveway  was  shown  on  the  ANR  plan.  The  Planning  Board  denied 
endorsement  ruling  that  the  plan  showed  a  subdivision.  In  the 
Board's  view,  the  lots  shown  on  the  plan  lacked  access  as  they  were 
effectively  blocked  from  the  paved  roadway  by  the  greenbelt.  The 
Planning  Board  contended  that  the  common  driveway  should  be  subject 
to  their  regulations  governing  the  construction  of  roads  in 
subdivisions. 

As  to  the  question  of  access,  the  court  found  that  Fox  had  rights 
of  access  to  the  Neponset  Valley  Parkway.  Chapter  288  of  the  Acts 
of  1894  authorized  the  Metropolitan  Park  Commissioners  to  take  land 
for  the  construction  of  parkways  and  boulevards.  Pursuant  to  this 
authority,  the  Metropolitan  Park  Commissioners"  took  land  in  1904  to 
construct  the  Neponset  Valley  Parkway.  In  Anzalone  v.  Metropolitan 
District  Commission.  257  Mass.  32  (1926) ,  the  court  ruled  that  in 
contrast  to  roadways  constructed  within  public  parks,  roadways 
constructed  under  the  1894  statute  were  public  ways  to  which 
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abutting  owners  had  a  common-law  right  of  access.  Anzalone  also 
noted  if  land,  adjacent  to  roadways  which  were  constructed  under 
the  authority  of  the  1894  statute,  was  divided  into  separate 
ownership  lots,  then  each  lot  owner  would  have  a  right  of  access 
from  his  lot  to  the  roadway.  The  court  found  that  access  from  the 
parkway  to  the  lots  shown  on  the  plan  was  not  impaired  or  limited 
by  the  substantial  intervening  greenbelt.  Since  each  lot  shown  on 
the  plan  had  practical  access  to  the  parkway,  the  court  concluded 
that  the  construction  of  a  common  driveway  rather  than  four 
individual  driveways  was  not  a  reason  to  deny  ANR  endorsement. 

Since  the  Gifford  decision,  there  had  been  no  case  on  point  whether 
a  Planning  Board  could  consider  topographical  issues  when  reviewing 
an  ANR  plan  until  the  Massachusetts  Appeals  Court  decided  Corcoran 
v.  Planning  Board  of  Sudbury,  26  Mass.  App.  Ct.  1000  (1988)  .  In 
that  case  ,  the  Appeals  Court  ruled  that  a  Planning  Board  could 
consider  the  presence  of  wetlands,  which  are  subject  to  the 
Wetlands  Protection  Act,  when  reviewing  an  ANR  plan.  The 
Massachusetts  Supreme  Court  [see  406  Mass.  248  (1992)]  reversed  the 
decision  of  the  Appeals  Court. 

Corcoran  had  submitted  a  six  lot  ANR  plan  to  the  Planning  Board. 
Each  lot  had  the  required  frontage  on  a  public  way.  The  plan  showed 
wetland  areas  between  the  buildable  portion  of  some  of  the  lots  and 
the  public  way.  The  plan  also  showed  a  twenty-five  foot  wide  common 
driveway.  Presumably,  the  proposed  driveway  would  provide  access  to 
those  lots  shown  on  the  plan.  The  Planning  Board  argued  that  even 
though  Corcoran' s  plan  met  the  statutory  requirements  for  an  ANR 
endorsement,  such  technical  compliance  alone  was  not  enough.  The 
Planning  Board  claimed  that  Corcoran  was  not  entitled  to  an 
endorsement  because  the  presence  of  wetlands  on  the  lots  prevented 
practical  access  to  the  buildable  areas  of  some  of  the  lots.  The 
Planning  board  maintained  that  this  case  was  governed  by  Gifford 
and  other  decisions  which  have  held  that  technical  compliance  with 
the  frontage  requirement  of  the  Subdivision  Control  Law  does  not  in 
itself  entitle  a  plan  to  ANR  endorsement.  The  SJC  disagreed  that 
the  rationale  contained  in  Gifford  and  subsequent  cases  was 
applicable  to  Corcoran 's  plan. 

The  guiding  principle  of  Gifford  and  its  progeny  is 
that  planning  boards  are  authorized  to  withhold 
"ANR"  endorsement  in  those  unusual  situations  where 
the  "access  implied  by  [the]  frontage  is. .. illusory 
in  fact. "...We  conclude  that  the  existence  of 
interior  wetlands,  that  do  not  render  access 
illusory,  is  unlike  the  presence  of  distinct 
physical  impediments  to  threshold  access  or  extreme 
lot  configurations  that  do.  ... 

After  Corcoran,  it  was  unclear  as  to  what  would  constitute  a 
distinct  physical  impediment  that  would  prohibit  practical  access. 
Would  a  plan  be  entitled  to  ANR  endorsement  if  a  distinct  physical 
impediment  existed  that  prevented  practical  access  but  could  be 
removed  at  a  later  date  so  that  each  lot  would  have  practical 
access  to  the  public  way?  The  court,  in  Poulos  v.  Planning  Board  of 
Braintree.  413  Mass.  359  (1992) ,  shed  some  light  on  this  issue. 
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Poulos  owned  a  parcel  of  land  which  abutted  a  paved  public  way  in 
the  town  of  Braintree.  He  submitted  a  plan  to  the  Planning  Board 
requesting  that  the  Board  endorse  the  plan  "approval  under  the 
Subdivision  Control  Law  not  required."  The  plan  showed  twelve  lots, 
each  of  which  contained  the  minimum  fifty  feet  of  frontage  as 
required  by  the  Braintree  Zoning  Bylaw.  There  was  a  guardrail 
located  within  the  street  right-of-way  which  was  approximately 
seven  feet  from  the  boundary  of  the  lots  shown  on  the  plan.  This 
guardrail  extended  for  about  659  feet  between  the  paved  way  and  the 
frontage  of  eight  lots  shown  on  the  plan.  The  State  Department  of 
Public  Works  had  installed  the  guardrail  due  to  the  existence  of  a 
steep  downward  slope  between  the  public  way  and  portions  of  the 
property  owned  by  Poulos.  The  Board  denied  the  requested 
endorsement  and  Poulos  appealed  to  the  Land  Court. 

The  Land  Court  judge  found  that  the  policy  of  the  State  Department 
of  Public  Works  is  to  remove  guardrails  when  the  reason  for  their 
installation  has  been  extinguished.  Neither  State  nor  local 
approval  would  be  required  for  Poulos  to  regrade  and  fill  his 
property  so  as  to  eliminate  the  slope.  An  order  of  conditions 
authorizing  such  filling  had  been  issued  to  Poulos  by  the  Braintree 
Conservation  Commission.  The  judge  was  satisfied  that  there  was 
adequate  access  from  the  public  way  to  the  several  lots  in 
question.  He  concluded  that  neither  the  slope  nor  the  guardrail 
constituted  an  insurmountable  impediment  to  a  finding  that  adequate 
access  existed  from  the  public  way  to  the  lots.  He  based  his 
decision  on  the  fact  that  there  was  nothing  to  prevent  Poulos  from 
filling  and  regrading  his  property  which  would  result  in  the 
removal  of  the  slope  and  therefore  eliminate  any  need  for  the 
guardrail.  The  Planning  Board  appealed  and  the  Massachusetts 
Appeals  Court  reversed  the  decision  of  the  Land  Court  judge.  The 
Massachusetts  Supreme  Court  allowed  further  appellate  review  and 
agreed  with  the  Appeals  Court. 

POULOS  V.  PLANNING  BOARD  OF  BRAINTREE 

413  Mass.  359  (1992) 

Excerpts : 

O'Connor,  J.  ... 

Planning  boards  may  properly  withhold  the  type  of 
endorsement  sought  here  when  the  "access  implied  by 
the  frontage  is. . .illusory  in  fact."  ...  The 
plaintiff  argues  that  the  access  is  not  illusory  in 
this  case  because,  as  the  judge  determined,  the 
plaintiff  could  regrade  the  slope,  and  regrading 
would  result  in  the  DPW's  removal  of  the  guardrail, 
which  would  no  longer  be  needed.  The  plaintiff  also 
argues  that,  subject  to  reasonable  restrictions,  he 
has  a  common  law  right  of  access  from  the  public 
way  to  his  abutting  lots  that  would  require  the  DPW 
to  remove  the  guardrail  if  it  were  not  to  do  so 
voluntarily,  . . . 
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We  conclude,  as  did  the  Appeals  Court,  that  c.  41, 
§§  81L  &  81M,  read  together,  do  not  permit  the 
endorsement  sought  by  the  plaintiff  in  the  absence 
of  present  adequate  access  from  the  public  way  to 
each  of  the  plaintiff's  lots.  It  is  not  enough  that 
the  plaintiff  proposes  to  regrade  the  land  in  a 
manner  satisfactory  to  the  DPW  and  that  the  DPW  may 
respond  by  removing  the  guardrail.  In  an  analogous 
situation,  the  Appeals  Court  upheld  the  refusal  of 
a  planning  board  to  issue  an  "approval  not 
required"  endorsement  where  the  public  way  shown  on 
the  plan  did  not  yet  exist,  even  though  the  town 
had  taken  the  land  for  future  construction  of  a 
public  street.  The  Appeals  Court  concluded  that 
public  ways  must  "in  fact  exist  on  the  ground"  to 
satisfy  the  adequate  access  standard  of  c.  41,  § 
81M.  Perry  v.  Planning  Bd.  of  Nantucket,  supra  at 
146,  150-151.  While  Perry  dealt  with  nonexistent 
public  ways,  and  this  case  deals  with  nonexistent 
ways  of  access,  the  principle  is  the  same.  There 
should  be  no  endorsement  in  the  absence  of  existing 
ways  of  access. 

In  addition,  we  reject  the  argument,  based  on 
Anzalone  v.  Metropolitan  Dist.  Comm'n.  supra,  that, 
at  least  after  regrading,  the  plaintiff  would  have 
a  common  law  right  of  access  that  would  entitle  him 
to  the  requested  endorsement.  It  is  not  a  right  of 
access,  but  rather  actual  access,  that  counts.  In 
Fox  v.  Planning  Bd.  of  Milton,  supra  at  572-573, 
the  Appeals  Court  held  that  abutting  lots  had 
adequate  access  to  a  Metropolitan  District 
Commission  (MDC)  parkway,  not  merely  because  the 
abutter  possessed  a  common  law  right  of  access,  but 
because,  in  addition,  the  MDC  had  granted  the 
landowner  a  permit  for  a  common  driveway  to  run 
across  an  MDC  green  belt  bordering  the  parkway.  In 
the  present  case,  the  plaintiff  has  not  received 
such  an  approval 


In  order  for  a  plan  to  be  entitled  to  an  ANR  endorsement,  each  lot 
shown  on  the  plan  must  have  practical  access  from  the  public  way. 
Practical  access  from  the  public  way  to  the  lot  must  exist  at  the 
time  of  ANR  endorsement.  Based  on  the  Poulos  decision,  severe 
topographical  conditions  which  prevent  practical  access  from  the 
public  way  to  the  lot  is  sufficient  basis  to  deny  ANR  endorsement. 

According  to  the  Fox  decision,  a  proposed  common  driveway  is  not 
relevant  in  determining  whether  a  plan  is  entitled  to  ANR 
endorsement  when  each  lot  shown  on  the  plan  has  practical  access  to 
the  public  way.  An  issue  not  addressed  in  Fox  is  whether  a  common 
driveway  shown  on  an  ANR  plan  is  buildable  under  the  provisions  of 
the  local  zoning  bylaw.  An  ANR  endorsement  gives  the  lots  no 
standing  under  the  zoning  bylaw.  See  Smalley  v.  Planning  Board  of 
Harwich.  10  Mass.  App.  Ct.  599  (1980) . 
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